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STATEMENT OF ISSUES PRESENTED FOR REVIEW 

I. Did the District Cou11 en in affirming the disability findings of the 
Public Employees' Retirement Board? 

STATEMENT OF THE CASE 

Appellant Jeff Fauque was denied Sheriffs' Retirement System (SRS) 

disability benefits by the Public Employees' Retirement Board (PERB), when the 

PERB adopted the medical findings of its file reviewer over the opinions of 

Fauque's three treating physicians. 

Fauque filed for sheriffs' disability retirement in January of 2011. On June 

9, 20 I 1, the PERB rejected Fauque's application for disability benefits. Fauque's 

reconsideration was heard before the PERB on December 8, 2011 and again 

rejected. The case then proceeded to an administrative hearing on June 21, 2012. 

The hearing examiner recommended that Fauque's application be denied. 

During the administrative hearing, Fauque presented the deposition 

testimony of his three treating physicians, Dr. Peter Stivers, Dr. Dean Webb and 

Dr. Rick Pullen, who unanimously opined that Fauque is pennanently disabled 

from law enforeement work as a result of an occupationally-caused Post Traumatic 

Stress Disorder (PTSD) condition. The PERB presented the opinion of its retained 

file reviewer, Dr. Dean Gregg, who adopted the treating physicians' diagnosis that 
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Fauque suffered from occupational PTSD but opined that Fauque's condition does 

not permanently preclude him from his law enforcement position. 

On January 10, 2013, the PERB adopted all of the hearing examiner's 

proposed findings of fact and conclusions oflaw, along with the examiner's 

recommendation that Fauque's application for benefits be denied. Thereafter, 

Fauque petitioned for judicial review of the PERB's decision before the First 

Judicial District Court. 

The parties briefed the matter and a hearing was conducted before Judge 

Mike Me nahan on July 17, 2013. The District Court rendered judgment in favor 

of the PERB on September 23, 2013, and the PERB submitted its Notice ofEntry 

of Order on October 1, 2013. Fauque appeals. 

STATEMENT OF FACTS 

Fauque served as a peace officer and deputy coroner with the Glacier 

County Sheriffs Office (GCSO) from October 29, 1995 until November 15, 2010. 

F auque began his career with the department as a Deputy Sheriff. He was 

promoted several times during his career and eventually reached the position of 

Undersheriff, the second highest ranking officer in the department. For all of his 

fifteen years of decorated service in the Cut Bank, Browning and East Glacier 
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communities, Fauque paid a portion of his salary to and maintained membership in 

the SRS. Admin. Hrg. Tr. at 16:3-19:14. 

In addition to protecting and serving their community and enforcing 

Montana law, peace officers in the GCSO are assigned and required to perform 

first responder and coroner duties. As part of these duties, Fauque was required to 

respond to and investigate death scenes. The investigation process required that 

he document the scene and assist in removing the body and/or body pat1s. In 

doing so, Fauque would have to physically manipulate the corpse to determine its 

phase of decomposition, search the body for markings and photograph the lifeless 

remains. Following suicides involving firearms, Fauque would "assist in cleaning 

up the mess that the gun shot suicide created." Admin. Hrg. Tr. at 22:24-25. 

During his law enforcement career, Fauque attended approximately 250-300 

deaths, some more traumatic than others. Admin. Hrg. Tr. at 19:15-23:7. 

Fauque responded to dozens of hoiTific and traumatic deaths including 

motor vehicle deaths, gun shot suicides, death by hanging suicides and 

train/pedestrian encounters, often involving people he knew from his interactions 

within his small community. Admin. Hrg. Tr. at 23:8-27:1. Fauque recounted one 

such traumatic gunshot suicide response as follows: 

It was a case with a mom and her son that I knew very well, and they 
would often fight, so they would call me specifically to come out and 
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help moderate their fights. And they just lived right out of town a 
little ways. And I'm not exactly sure what year it was, but I remember 
it was the night before Halloween, I got a call that there was a 
gunshot at that house. And I went out there and, as I pulled up, I 
could hear screaming, and there were people rolling around out in the 
yard. And I got to the door, and the mother's name was Debbie, and 
she grabbed onto me, and it was like as if she was looking through 
me, and she was yelling at me to save Danny, which was her son. 
And so I looked down at her feet and I could see a bloody footprint 
coming in the hallway, and there was brain matter all over her feet. 

Admin. Hrg. Tr. at 23:16-24:6. 

Despite Fauque's frequent exposure to such events, there was no debriefing 

policy following traumatic incidents or counseling opportunities available through 

the GCSO. Admin. Hrg. Tr. at 30:11-31 :3. In approximately 2004, Fauque began 

suffering from recurring nightmares, hyper vigilance and avoidance behaviors. 

Admin. Hrg. Tr. at 52:13-16, 59:3-9. Over the years, as the traumatic situations 

mounted, Fauque's mental state became progressively worse. He became 

concerned about his ability to appropriately perfmm his job and present himself in 

public. By 2007, his emotions were inappropriately manifesting during his 

responder duties, as evidenced by the following account: 

I remember specifically responding to a scene, and this was probably 
2006, 2007. And I had to go to this house, this little boy was having a 
seizure, and it was so emotionally overwhelming for me that I started 
to tear up and cry. And I got the parents running around behind me, 
and I'm the only one on the scene, and I'm trying to keep his airway 
clear. And I'm turning my head away because I don't want ... to have 
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them see me crying when I'm supposed to be there to help this child 
and be in control, the only one in control at that moment. 

And that's where I was, I would respond to scenes and I couldn't even 
emotionally deal with them the way I should be dealing with them. 

Admin. Hrg. Tr. at 72:22-73:15. 

In approximately 2008, Fauque took a formal leave of absence and 

independently sought the services of a licensed counselor to address his mounting 

emotional issues. Over a period of a couple months, Fauque received counseling 

for "stresses of the job" and "overwhelming feelings of doom." Admin. Hrg. Tr. at 

31 :25-32:9. He described struggling with his job and discussed leaving the force. 

He also described suffering from severe anxiety, suicidal ideation and the 

continuing nightmares. Despite seeking counseling, Fauque avoided detailed 

discussion of his feelings and the traumatic responder scenarios with his 

counselor, often speaking in generalities hoping that his counselor would read 

between the lines. As a result of his avoidance, Fauque never developed a 

therapeutic relationship with his counselor. Unbeknownst to Fauque, he was 

suffering the classic symptoms of PTSD. Admin. Hrg. Tr. at 31:9-36:23; Depo. 

Pullen 10:22-12:3, 14:14-15:4; Depo. Stivers 15 :9-18:16. 

During and after the time he sought counseling, Fauque continued working 

as Undersheriff. He did not tell any of his fellow officers ofhis counseling 
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sessions, or that he was struggling with his job. As a senior officer, Fauque felt he 

could not show "weakness" and then expect to command other officers in the field 

or during a gun call. In addition to his 2008 leave of absence, Fauque had taken 

multiple informal leaves of absence resulting from his struggles with the job. 

A voiding detail regarding his feelings and struggles, he would advise the acting 

Sheriff, Wayne Dusterhoff, that he was having ''personal issues" and required time 

away from his job. As the end of his leave drew nearer, Fauque would have 

feelings of anxiety and dread about returning to work. Admin. Hrg. Tr. at 

34:16-38:20. 

After more than a dozen years of significant job-related anxiety and stress, 

Fauque turned to opioids to help him cope with his psychological and emotional 

state. Fauque was first exposed to opioids as a young man, long before he began 

his law enforcement career. Prior to his law enforcement career, he never became 

addicted or abused opioids, despite multiple prescriptions stemming from surgical 

events. However, following sinus surgeries late in his law enforcement career, 

Fauque found that his prescribed opiates treated not only his physical pain but also 

lifted his grief and dulled the psychological and emotional trauma. Fauque began 

utilizing opioids to deal with his job-related stress and anxiety, self-medicating his 
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then undiagnosed PTSD condition. Admin. Hrg. Tr. at 39:14-40:9; Depo. Stivers 

13:17-14:14; Depo. Pullen 22:4-18. 

By October of 20 I 0, Fauque was dependent upon opioids to manage what 

we now know to be his PTSD condition. His dependence began to take a toll on 

his life and his family. Eventually, his dependence led him to enter a home in 

search of opioids. Upon entering, he was confronted by the homeowner and 

immediately left the residence. This incident led to an investigation by the 

department, during which Fauque was placed on paid leave by the GCSO. Admin. 

Hrg. Tr. at 40:10-42:22. 

Recognizing his urgent need for medical intervention, Fauque sought out a 

psychological evaluation for his opioid dependence issues. He was initially 

hospitalized at Pathways in Kalispell, and then transferred to the Rimrock 

Foundation in Billings for intensive in-patient chemical dependency treatment and 

evaluation. Admin. Hrg. Tr. at 43:7-44:3. 

While at Rimrock, he was evaluated and treated by Rick Pullen, DO, a 

psychiatric and addiction medical specialist and medical director of the Rimrock 

Foundation. Depo. Pu11en 3:17-23. Dr. Pullen is a trained military psychiatrist 

and has a strong background concerning the diagnosis, evaluation and treatment of 

individuals afflicted by trauma. !d. at 6:15-19. After a psychiatric examination 
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and over the course of Fauque's several weeks of in-patient care at Rimrock, Dr. 

Pullen diagnosed Fauque with PTSD. !d. at 10:24-11:12. Fauque exhibited the 

classic symptoms of PTSD including exposure to violent and traumatic situations, 

avoidance, hyperarousal and re-experiencing of the traumatic events. I d. Dr. 

Pullen recognized that Fauque was using opioids to relieve his psychological and 

emotional pain as well as avoid his traumatic symptoms. !d. at 19:25-22:18. Dr. 

Pullen summarized Fauque's condition and prognosis as follows: 

Mr. Fauque has PTSD; yes, the most likely cause for it is that his 
employment exposed him to numerous scenes ... he's seen things, 
terrible things that I hope no one gets to see, exposed to things that I 
hope no one gets exposed to, and did it year after year; and in a 
human way, he found something that relieves his pain, unfortunately 
that something he found is very habit-forming ... To place him back 
into [law enforcement] again would risk re-experiencing, 
re-exacerbating his underlying trauma symptoms, it would also put 
him at risk for relapse into a substance use again. 

!d. at 56:14-57:5. 

After more than thirty days of in-patient care at Rimrock, Fauque entered a 

twelve week after care program with counselor Dennis Hansen, a licensed clinical 

psychologist, who provided further treatment for his PTSD condition. Towards 

the end of his after care sessions, Fauque's counselor recommended that he see Dr. 

Peter Stivers specifically for his PTSD condition. Depo. Stivers 8:2-9:1. 
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Fauque began seeing Peter Stivers, Ph.D., for outpatient therapy in August 

of2011. Dr. Stivers has practiced as a clinical psychologist in Montana for 

twenty-three years. ld. at 4:5-7. Upon evaluating Fauque, Dr. Stivers diagnosed 

him with PTSD and began treating him with behavioral psychotherapy. Dr. 

Stivers opined that Fauque began using opioids as a way of numbing and avoiding 

his PTSD experiences, and that Fauque's PTSD proximately caused his opioid 

dependency. ld. at 13:17-14:14. Dr. Stivers determined Fauque to be permanently 

disabled as a result of his PTSD, and concluded his disability predated his incident 

of misconduct. ld. at 37:16-18. Concerning Fauque's potential for return to law 

enforcement, Dr. Stivers advised: 

I believe it would be impossible for him to go back in that or a 
similar capacity, I believe that's permanent. No law enforcement, 
could not work as a firefighter, could not work as an ambulance or 
EMT provider, those careers are now off limits for him. 

I d. at 21 :9-1 3 (emphasis added). 

In addition to the treatment he received from Dr. Pullen and Dr. Stivers, 

Fauque also received care from Randy Webb, M.D. , a board certified family 

practice physician. Dr. Webb also diagnosed Fauque with PTSD. Or. Webb 

concurred with Drs. Stivers and Pullen, that Fauque's PTSD caused his opioid 

dependency. Depo. Webb 15:12-16:15. Dr. Webb likewise opined that Fauque is 

permanently di sabled from working as a law enforcement officer, and is incapable 
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of performing the duties of an Undersheriff. Given his PTSD condition, Dr. Webb 

advised Fauque that returning to law enforcement would put himself and the 

public at large in danger. !d. at 17 :3-19:4. 

After being discharged from Rimrock, Fauque resigned from the GCSO on 

November 13, 2010. He did so voluntarily and with great relief that he would not 

have to return to the job that had almost cost him his life and family. Admin. Hrg. 

Tr. at 56:18-57:11. Supported by Drs. Pullen, Stivers, and Webb who unanimously 

found that Fauque's PTSD condition permanently incapacitates him from returning 

to any kind of law enforcement work, Fauque presented a claim for SRS disability 

benefits on December 15,2010. 

On August 15 , 2011, eight months after he resigned from the GCSO and 

applied for SRS disability, Fauque voluntarily relinquished his officer training 

certifications (POST certificates) in advance of pleading guilty to misdemeanor 

charges for his October 2010 misconduct. Admin. Hrg. Tr. 57:17-24. 

The PERB does not deny that Fauque suffers from work-related PTSD. 

However, contrary to the findings of Fauque's three treating physicians, the PERB 

asserts that Fauque is not permanently disabled from returning to the job that 

caused his incurable, trauma-induced condition. The PERB's sole medical basis 
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for determining that Fauque's condition is not disabling is the findings of its 

retained file reviewer. 

STANDARD OF REVIEW 

The standards for judicial review of an administrative ruling are contained 

in Mont. Code Ann. § 2-4-704. Mont. Code Ann. § 2-4-704(2)(a)(v), provides 

that a reviewing court may reverse an agency's deci sion if it's factual findings are 

"clearly erroneous in view of the reliable, probative, and substantial evidence on 

the whole record." The Montana Supreme Court established a three-prong test to 

determine when factual findings are clearly erroneous: 

( 1) the record will be reviewed to see if the tindings are suppotied by 
substantial evidence; (2) ifthe findings are supported by substantial 
evidence, it will be determined whether the trial court 
misapprehended the effect of the evidence; and (3) if substantial 
evidence exists and the effect of evidence has not been 
misapprehended, the Supreme Court may still decide that a finding is 
clearly erroneous when, although there is evidence to support it, a 
review ofthe record leaves the cout1 with the definite and firm 
conviction that a mistake has been committed. 

Weitz v. Montana Dept. of Natural Resources and Conservation, 284 Mont. 130, 

133-34, 943 P.2d 990, 992 (1997). 

Substantial evidence is evidence that a reasonable mind might accept as 

adequate to support a conclusion; it consists of more than a mere scintilla of 

evidence but may be less than a preponderance. Strom v. Logan, 2001 MT 30, 
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~23, 304 Mont. 176, ~23 , 18 P.3d 1024, ~23. Whether substantial evidence 

supports a finding of fact is a question of law. Moran v. Shotgun Willies, Inc., 270 

Mont. 47, 51 , 889 P.2d 1185, 1187 (1995). 

ARGUMENT 

I. THE PERB COMMITTED CLEAR ERROR BY ADOPTING 
FINDINGS CONCERNING FAUQUE'S DISABILITY THAT ARE 
NOT SUPPORTED BY SUBSTANTIAL EVIDENCE 

Despite the contrary opinions ofFauque' s three treating doctors, the PERB 

relied solely upon the opinion testimony of its file reviewer to tind that Fauque is 

not permanently disabled from working as a sheriff's deputy. The testimony of 

Fauque and his treating physicians demonstrates that Fauque's PTSD precipitated 

his dependence on opioids and caused his resignation. AJI competent medical 

testimony also establ ishes that no reasonable accommodations could have been 

made to facil itate Fauque's continued employment in law enforcement or any 

substantially similar occupation, making his incapacity both total and pem1anent. 

As an SRS member who suffered a permanent injury in the line of duty that 

prevents his continued employment, Fauque is entitled to full retirement disability 

benefits per Mont. Code Ann. § 19-7-601. 

Under Mont. Code Ann. § 19-2-303(20), an employee who has become 

disabled, by reason of physical or mental incapacity, while in active service, is 
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eligible for disability retirement benefits. Such determinations must be made on 

the basis of"competent medical opinion." !d. The competent medical opinions, 

provided by Fauque's treating physicians, reveal that Fauque's PTSD permanently 

precludes him from performing the job duties essential to law enforcement work, 

and no "reasonable accommodation" exists to facilitate his return to such work. 

See Mont. Admin. R. 2.43.2602(5). 

The essential job functions and duties of a law enforcement officer have 

been thoroughly explored in this matter. In addition to providing the PERB with 

written job descriptions, former Sheriff Dusterhofftestified that the essential 

functions of a law enforcement officer include: attending and taking control of 

traumatic crime scenes and dead bodies; serving and protecting the community 

and fe llow officers; and, attending first responder calls. Admin. Hrg. Tr. at 

158:3- 160:23. Former SheriffDusterhofftestified that such responsibilities could 

not be excepted from Fauque's general law enforcement duties by any 

accommodation. Jd. at 159:20-25. 

Considering these very responsibilities, Fauque's treating physicians 

unanimously opined that Fauque was unfit to perform the duties of a law 

enforcement officer, and therefor "disabled": 

It would not be safe I think for him to be in law enforcement at all. I 
mean, I don't know what kind of accommodations that you can make 

APPELLANT JEFF FAUQUE' S APPEAL BRIEF 13 



for, you know, someone who is in law enforcement with pmt of their 
job duty is to use deadly force if needed and being in situations that 
are highly stressful 

And, you know, for his personal safety and safety of the public at 
large, I don't think I could release him to go back to work as a law 
enforcement officer under any circumstances. 

Depo. Webb 38:22-39:6. 

I believe it would be impossible for him to go back in [law 
enforcement] or a similar capacity, I believe that's pennanent. No law 
enforcement, could not work as a firefighter, could not work as an 
ambulance or EMT provider, those careers are now offlimits for him. 

Depo. Stivers 21:9-13. 

To place him back into [a traumatic] environment again would risk 
reexperiencing, re-exacerbating his underlying trauma symptoms, it 
would also put him at risk for relapse into a substance use again. 

Depo. Pullen 57:1-57:7. 

The PERB suggests, without substantiation, that Fauque quit his job out of 

embarrassment over his October 2010 incident of misconduct. The focus the 

PERB gives to Fauque's misdemeanor incident is a red herring, designed to 

detract from the severity ofFauque's occupational trauma and PTSD. Any regard 

given to such an allusion is misplaced, as the testimony ofFauque's treating 

physicians demonstrates that Fauque's resignation and opiate use are directly 

attributable to his PTSD. See Depo. Webb 13:15-21 , 15:9-17:2, 19:5-20:9; Depo. 
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Stivers 13:17-14:23, 16:13-17:4, 28:14-29:23; Depo. Pullen 21:13-22:18, 

55:23-57:7. 

Despite the unified convictions ofFauque's treating physicians, the PERB 

adopted the contrary findings of its retained file reviewer, Dr. Dean Gregg. Dr. 

Gregg was hired and paid by the PERB to do a cold review of Fauque's file and 

render medical opinions as to Fauque's diagnosis, prognosis and disability. 

Fauque does not dispute that the PERB's file reviewer is qualified to read and 

critique treating providers' medical records and render professional opinions 

concerning PTSD. However, the substantive record reveals that the PERB's file 

reviewer did not have the requisite knowledge to provide a reliable opinion as to 

Fauque's medical prognosis and disability, as required by Mont. R. Evid. 702. See 

Harris v. Hanson, 2009 MT 13, ~ 36, 349 Mont. 29, 201 P.3d 151, "[i]n Montana, 

an expert's reliability is tested in three ways under Rule 702, M.R. Evid.: (1) 

whether the expert field is reliable, (2) whether the expert is qualified, and (3) 

whether the qualified expert reliably applied the reliable field to the facts." 

(emphasis added). 

Dr. Gregg did not meet or make any effort to contact Fauque, nor did he 

make any effort to consult with Fauque's treating physicians before rendering his 

opinions. Admin. Hrg. Tr. at 123:25-124:7. Instead, he merely read Fauque's 
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records, adopted the PTSD diagnosis rendered by all of Fauque's treating 

physicians, and disagreed that Fauque's occupational PTSD was disabling. Jd. at 

118:21-123:14. 

The lack of factual basis for Dr. Gregg's opinion becomes apparent when he 

attempts to provide expert testimony about the severity of Fauque's PTSD, 

without any understanding of the trauma Fauque experienced during his law 

enforcement career: 

Mr. Snipes: 

Dr. Gregg: 

Mr. Snipes: 

Dr. Gregg: 

Do you agree that Mr. Fauque has experienced and 
persistently reexperiences work-related traumas? 

I don't know. 

How is it that you don't know? I guess you never 
talked to him about that, have you? You never 
talked to Mr. Fauque about [his experiences]? 

No. No. 

Admin. Hrg. Tr. at 113:16-23. 

Dr. Gregg's admitted lack of any understanding of Fauque's work-related 

trawna, the cause of his PTSD, leaves no reliable basis to make determinations 

concerning Fauque's condition. Absent any knowledge of the trauma in which 

Fauque's PTSD is rooted, Dr. Gregg lacks the necessary foundation to provide 

competent opinions about the severity of Fauque's condition or his fitness for 

duty. 
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In a nearly identical scenario, the Montana Supreme Court held that a 

records reviewer lacked foundation to present competent opinions concerning a 

claimant's symptoms and disability. Cottrell v. Burlington Northern R. Co., 261 

Mont. 296,301-302, 863 P.2d 381, 384-385 (l993). The reviewer admitted, like 

the PERB 's file reviewer in this case, to never examining the claimant, never 

talking to the claimant's physicians and being unfamiliar with the traumatic event 

which allegedly caused the injury at issue. !d. 

Like Cottrell, the file reviewer's opinion in the present matter was based on 

insufficient knowledge and lacked the requisite foundation to constitute 

competent, substantial evidence. Because the PERB's sole medical basis for 

finding that Fauque was not disabled was the unfounded opinion of its file 

reviewer, despite contrary opinions rendered by Fauque's treating physicians, the 

PERB's findings are not supported by substantial evidence. 

II. THE PERB COMMITTED CLEAR ERROR BY 
MISAPPREHENDING THE EFFECT OF THE MEDICAL 
EVIDENCE CONCERNING FAUQUE'S DISABILITY 

The medical record, when considered as a whole, provides overwhelming 

objective evidence that Fauque is disabled as a result of his occupational PTSD. 

This Court, citing Ninth Circuit authority, has held that the medical opinion of a 

PERB disability claimant's treating physician is "entitled to special weight and 
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should not be disregarded absent specific legitimate reasons for doing so." Weber 

v. Public Employees Retirement Bd., 270 Mont. 239, 246, 690 P.2d 1296, 1300 

(1995)( quoting Embrey v. Bowen, 849 F .2d 418, 421 (9th Cir. 1988)). The 

rationale supporting this policy, as articulated in Embrey, is that "the subjective 

judgments of treating physicians are important, and properly play a pmt in their 

medical evaluations." Embrey, 849 F.2d at 422. 

Weber involved an analogous evaluation of disability benefits by the PERB, 

where the PERB relied upon information that contradicted the claimant's treating 

physician's testimony. !d., 270 Mont. at 248, 690 P.2d at 1301. This Court 

affi1med the District Court's ruling that the PERB's reliance on such infonnation 

was clearly erroneous, and further agreed with the District Court's findings that the 

PERB committed a mistake in denying Weber benefits. ld. 

Like Weber, the subjective judgments of Fauque's treating providers were 

essential to his diagnosis and treatment, uniquely qualifying them to assess his 

disability. His care providers include a board certified medical doctor (Dr. Webb), 

a clinical psychologist (Dr. Stivers), and a board certified psychiatrist and 

addiction specialist (Dr. Pullen). See Depo. Webb 7:2-23, 14:21; Depo. Stivers 

6:4-17; Depo. Pullen 6:6-23, 32:6-22. They rendered professional opinions, by 

deposition testimony, based upon their expertise, reviews of each other's reports, 
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and most importantly, their extended interactions with and observations of 

Fauque. See Depo. Webb 8:5- 10:18; Depo. Stivers 17:12-23, 24:14-25; Depo. 

Pullen 10:5-10. They unanimously concluded his work-related PTSD precipitated 

his opioid abuse and was the proximate cause of his incapacity as a law 

enforcementofficer. SeeDepo. Webb 13:18-21,15:9-16:15, 19:7-20:9;Depo. 

Stivers 13:1 7-14:14, 28: 18-22; Depo. Pullen 13:7-14:1 ,20:12-21 ,22:4-18. 

The guidance of this Court dictates that these conclusions are entitled to 

special weight. Furthermore, to the extent that Mont. Code Ann. § 19-2-303(20), 

requires disability determinations to be based upon "competent medical opinion," 

Fauque's treating doctors' opinions should be conclusive. 

The PERB adopted the medical findings of its file reviewer and fai led to 

afford the treating physicians' cone] us ions special weight, without legitimate 

reason. By file review only, Dr. Gregg made critical credibility determinations 

regarding Fauque's medical condition and prognosis. He rendered his opinions 

without observing Fauque, without speaking to his treating physicians, and 

without any understanding of the trauma Fauque was exposed to in the line of 

duty. Admin. Hrg. Tr. at 113:16-23; 123 :12-124:2. The Respondent's reliance 

solely on the file review is highly suspect in light of the credibility determinations 

made in that file review, the ongoing financial corrunitment it has with its retained 

APPELLANT JEFF F'AUQUE'S APPEAL BRIEF 19 



file reviewer, and the file reviewer's categorical dismissal of the opinions of 

Fauque's treating physicians. By failing to accord special weight to Fauque's 

treating physicians and by relying solely on the unfounded opinions of Dr. Gregg, 

the PERB misapprehended the effect of the medical evidence in this matter. 

Because this case turns on the weight given to the opinions of Fauque's 

treating physicians, and their testimony was presented by deposition, this Court is 

no less qualified than the PERB to weigh and evaluate the medical testimony. See 

Weber, 270 Mont. at 244, 890 P.2d at 1299 (citing Shupert v. Anaconda Alum., 

215 Mont. 182, 696 P.2d 436 ( 1985), for the proposition that a reviewing court is 

in as good a position as the lower tribunal to evaluate deposition testimony). This 

Court can independently review the deposition testimony of doctors Webb, Stivers 

and Pullen, and determine the proper weight and effect to be given their testimony. 

The Court should, consistent with Montana law, afford special weight to the 

treating physicians' opinions. In doing so, the Court should also conclude the 

PERB's reliance on the contrary file review misapprehended the medical evidence. 

Ill. THE PERB COMMITTED CLEAR ERROR BY MISTAKENLY 
CONCLUDING THAT FAUQUE COULD RETURN TO HIS LAW 
ENFORCEMENT JOB 

The PERB mistakenly concluded that Fauque failed to establish a disability 

arising in the line of duty, and preventing his return to law enforcement. Again, 
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PERB' s conclusion completely ignores the medical evidence. As detailed in the 

physicians' deposition testimony, Fauque is permanently disabled from returning 

to law enforcement work. Depo. Pullen 55:23-57:7; Depo. Stivers 21:9-13, 23:22-

24:6; Depo. Webb 18:21-24, 20: 14-25, 38:22-39:6. According to the treating 

physicians, Fauque's disability cannot be legitimately challenged: 

This was very clear, this was not one of these iffy situations or 
sort of an is it or isn't, it was clear, he's seen things, terrible things 
that I hope no one gets to see, exposed to things that I hope no one 
gets exposed to, and did it year after year ... To place him back into 
that environment again would risk reexperiencing, 
re-exacerbating his underlying trauma symptoms, it would also 
put him at risk for relapse into a substance use again. 

Depo. Pullen 56:16-57:5 (emphasis added). 

The only medical experts competent to opine in this case agree Fauque is 

disabled. The PERB's findings otherwise are contrary to the greater weight of the 

evidence, and clearly mistaken. 

CONCLUSION 

Appellant respectfully requests that the Court reverse the District Court's 

Order in this matter. PERB 's denial ofFauque's request for benefits, based solely 

on the medical findings of its retained file reviewer, was clearly erroneous. 

Fauque's application for SRS disability benefits should be granted, retroactive to 

the date of the application. 
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MONTANA FIRST JUDICIAL DISTRJCT COURT 
LEWIS AND CLARK COUNTY 

10 JEFF F AU QUE, 

1 1 Petitioner, 

12 v. 

13 MONT ANA PUBLlC EMPLOYEES 
RETIREMENT BOARD, 

Respondent . 

Cause No.: ADV-201 3-143 

ORDER ON PETITION 
FOR JUDICIAL REVIEW 

14 

15 

16 

17 On February 12, 2013, Petitioner JeffFauque (Fauque) filed a petition 

18 for judicial review of the Montana Public Employees' Retirement Board's (PERB) 

19 final order concluding Fauque is ineligible to receive disability benefits under the 

20 Sheriffs' Retirement System (SRS) because he is not permanently disabled. Ben A. 

21 Snipes represents Fauque. Katherine E. Talley represents the PERB . The parties have 

22 fully briefed the matter and presented oral arguments to the Com1 on July 17, 2013. 

23 Upon review of the entire record and in consideration of the arguments, the Court 

24 afftrms the PERB 's determination Fauque is not eligible to receive disability benefits 

25 under the SRS. 
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1 BACKGROUND 

2 The Court incorporates the hearings officer's proposed findings of fact 

3 the PERB adopted in its final order. The Court summarizes the relevant facts as 

4 follows: 

5 Fauque worked forth~ Glacier County Sheriffs Office (GCSO) from 

6 1995 to 2010. Initially, Fauque started as a Deputy, but was later promoted to 

7 Sergeant and Undersheriff. During his entire career at the GCSO, Fauque was a 

8 member of the SRS. Fauque contributed to the SRS until November 13,2010, when 

9 he resigned his position as Undersheriff. In addition to his law enforcement duties, 

10 Fauque was also a deputy coroner for Glacier County. In that capacity, Fauque 

11 investigated deaths in which he encountered suicides, gunshot wounds, pedestrians 

12 killed by trains, and other trauma. Glacier County is a rural county in which Fauque' s 

13 duties as deputy coroner required him to investigate the deaths of people he knew. 

14 In 2007 or 2008, Fauque used his law enforcement position to steal 

15 prescription medication from Glacier County residents. On October 4, 2010, Fauque 

16 entered a private residence intending to locate and steal prescription drugs, hereinafter 

17 refen ed to as the "October 2010 incident." The homeowner discovered Fauque and 

18 confronted hin1. As a result ofthe October 2010 incident, Fauque was charged with 

19 the misdemeanor offenses of official misconduct, in violation of section 

20 45-7-401(l)(b), MCA, and criminal trespass to property, in violation of section 

21 45-6-201(1), MCA. On August 10,2011 , Fauque entered a plea of guilty both 

22 offenses. (Admin. Rec., Mont. Pub. Employees Ret. Admin. 'sEx. 4 (State v. 

23 Faztque, No. DC-11-6, Jud. & Or. Suspending Sentence (Mont. 9th Jud. Dist. Ct. 

24 (Aug. 22, 2011)).) The Judgment and Order contained the following provision: 

25 Ill/ 
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2 
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5 

h. The Defendant shall voluntarily relinquishing (sic) 
all of his POST certifications by submitting the original certificates 
or signing an affidavit voluntarily relinquishing the following 
certifications: Basic Certificate number 2882; Intermediate 
Certificate number 1540; Supervisory Certificate number 791; 
Command Ce1tificate number 321; Advanced Certificate number 
1195; Coroner Basic Certificate number 256; and Instructor 
Certificate number 3788; 

6 ld. , at 2, 3. Fauque surrendered his law enforcement certifications upon entry of his 

7 guilty pleas. 

8 Shortly after the October 2010 incident, Fauque was admitted to the 

9 Pathways Treatment Center in Kalispell, Montana, where he sought treatment for 

10 drug addiction. After a brief stay, Fauque was discharged tram Pathways and on 

11 October 8, 2010 was admitted to a program at the Rimrock Foundation in Billings, 

12 Montana, for further diagnosis and treatment. There, Fauque saw Rick Pullen, D.O., 

I 3 a licensed physician, who is board certified in the specialty of psychiatry. Dr. Pullen 

14 is also the medical director at Rimrock. Dr. Pullen diagnosed Fauque as suffering 

15 from post-traumatic stress disorder (PTSD), major depression, and opioid dependence. 

16 According to Dr. Pullen, Fauque's diagnoses were based upon a psychiatric 

17 examination, mental status examination, and Fauque's history as he reported it to 

18 Dr. Pullen. (Depo. Rick Pullen, D.O. at 10 (June 11, 2012).) Fauque was discharged 

19 from the Rimrock Foundation on November 11 , 2010. 

20 On August 5, 2011, Fauque sought out-patient treatment from Peter 

21 Sh vers, Ph.D., a clinical psychologist in Great Falls, Montana. Dr. Stivers provided 

22 treatment to help Fauque address his PTSD, which Dr. Pullen first diagnosed while 

23 Fauque was undergoing treatment at the Rimrock Foundation. Although Fauque was 

24 first diagnosed and treated for PTSD at the Rimrock Foundation in October 2010, 

25 Fauque previously obtained treatment for depression and anxiety from Randy Webb, 

Fauque v Mt. Pub. Emp. Ret. Bd. , ADV-2013 ·143 
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1 M.D., his family physician in Cut Bank, Montana. Dr. Webb did not diagnose 

2 Fauque with PTSD until he obtained the diagnosis at the Rimrock Foundation. 

3 Fauque believed his addiction to opiates arose when he began using the drugs to 

4 alleviate the symptoms of his PTSD. Drs. Pullen, Webb and Stivers opined Fauque's 

5 opiate addiction developed, in part, when Fauque began self-medicating to address 

6 the symptoms ofPTSD. Fauque initially was prescribed opiates after a sinus surgery, 

7 but discovered the drugs helped alleviate symptoms he later attributed to PTSD. 

8 Following his diagnosis and treatment for PTSD, in January 2011, 

9 Fauque applied for disability retirement benefits from the SRS- based upon his 

10 contention he was permanently disabled as a result ofPTSD he acquired while 

11 working at the GCSO prior to the October 2010 incident. On June 9, 2011, the PERB 

12 rejected Fauque's application. Upon Fauque's request, the PERB reconsidered his 

13 application and on December 8, 2011, rejected it again. On June 21, 2012, Hearing 

14 Examiner John Melcher conducted an administrative hearing concerning Fauque's 

15 claim for disability retirement benefits under the SRS. In his findings, the Hearing 

16 Examiner recommended the PERB conclude Fauque to be ineligible for disability 

17 retirement under the SRS. On January 10, 2013, the PERB adopted the hearing 

18 examiner's findings of facts and conclusions of law denying Fauque's application 

19 for disability. In its final order, the PERB concluded Fauque's PTSD was not 

20 permanently disabling and Fauque failed to prove he was unable to perform his 

21 job duties with reasonable accommodation. Fauque failed to establish he became 

22 disabled as a direct result of his service in the line or duty with the GCSO. 

23 Accordingly, the PERB denied his claim for the SRS disability retirement benefits. 

24 On February 12, 2013, Fauque filed his petition for judicial review. The PERB 

25 does not dispute Fauque's PTSD diagnosis. 

Fauque v Mt. Pub. Emp. Ret. Bd, ADV-2013-143 
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According to Fauque, his opiate addiction arose when he began 

2 self-medicating to relieve the symptoms ofPTSD. Fauque's treating physicians, 

3 Drs. Pullen and Webb, and his clinical psychologist, Dr. Stivers, agree Fauque's 

4 PTSD was the result of exposure to traumatic work experiences and his opiate 

5 addiction stemmed from the underlying mental health condition. According to 

6 Fauque, PTSD left him permanently disabled so that he could not return to work as 

7 a law enforcement officer without likely triggering or aggravating the symptoms 

8 of the disorder. 

9 Dean Gregg, Ph.D., is a clinical psychologist in Helena, Montana. 

10 The PERB retained Dr. Gregg to review Fauque 's claim. Dr. Gregg did not meet or 

11 examine Fauque, but instead reviewed Fauque's claim and the evidence he submitted 

12 in support The scope ofDr. Gregg's review was limited to reviewing files. 1 Dr. 

13 Gregg concurs that Fauque suffers from PTSD, but disagrees that Fauque's PTSD is 

14 permanently disabling. In 2008, while working for the GCSO, Fauque was placed on 

15 administrative leave after allegedly stealing narcotics from a residence. Although 

16 the subsequent investigation did not result in criminal charges, Dr. Gregg found the 

17 incident significant when he analyzed Fauque's claim. Dr. Gregg noted he found no 

18 evidence Fauque mentioned the 2008 incident to any of his health care providers, who 

19 were likely unaware of this information when forming their opinions. Although 

20 Dr. Webb treated Fauque for depression and anxiety, Dr. Gregg found no evidence 

2 1 Fauque discussed his drug use with the physician. Dr. Gregg also observed Fauque's 

22 condition appeared to have improved thereafter. Also, during his employment with 

23 

24 1 Dr. Gregg testified he did not speak with the treating physicians in the present matter because their 
records were clear. Additionally, Dr. Gregg testified he does not examine petitioners so as not to 

25 interfere with their treatment. Hrg. Transcr. 131 :10 to 132:09 (June 21, 2012). 
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the GCSO, Fauque never requested an accommodation. Wayne Dusterhoffwas the 

2 Glacier County Sheriff in October 2010. According to SheriffDusterhoff, the office 

3 could have accommodated Fauque by relieving him from certain duties as he had for 

4 other deputies. Although Dr. Gregg agreed Fauque had PTSD and opiate dependency, 

5 Dr. Gregg concluded Fauque was not permanently and totally disabled. 

6 In a case involving a diagnosis ofPTSD, Dr. Gregg typically expected 

7 to find evidence indicating the person had problems at work such as poor attendance 

8 (e.g. coming to work late and leaving early); difficulty getting along with co-workers; 

9 work avoidance; and poor perfonnance evaluations. In the case at hand, however, 

10 there was no evidence fi·om Fauque's employment records to suggest he had any 

11 work impairment. Furthermore, Dr. Gregg testified PTSD is not always a permanent 

12 condition and is not always disabling. Dr. Gregg did not believe PTSD was the only 

13 or primary cause ofF au que~ s opiate dependency. Accordingly, Dr. Gregg testified 

14 Fauque is not pe1manently disabled and is ineligible to receive disability retirement 

15 bene tits under the SRS. 

16 Although Fauque, his treating physicians and psychologist all maintain 

17 his PTSD led to his opiate addiction, Dr. Gregg identified other problems (e.g. 

18 Fauque's marital problems and family dysfunction) that exacerbated his drug use and 

19 prevented him from engaging in an abstinent lifestyle. The stress from his work may 

20 have contributed to Fauque' s opiate addiction, but these other factors also played a 

21 role. The hearings officer concluded Fauque failed to demonstrate his disability 

22 prevented him from continuing employment with the GCSO when Fauque resigned 

23 his position as Undersheriff. Fauque did not ask the GCSO to accommodate his 

24 claimed disability or give the office an opportunity to provide an accommodation 

25 before submitting his resignation. The hearings officer noted Fauque continually 
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performed his work duties prior to the October 201 0 incident without need for a leave 

of absence. Fauque's employer was aware he suffered from depression, but found 

him to be a very competent employee. 

The hearing examiner agreed with Dr. Gregg's assessment that Fauque's 

treating physicians and psychologist based their opinions on incomplete information. 

Of significance, they relied primarily on information Fauque provided them after the 

October 2010 incident involving a very humiliating arrest that led to Fauque's 

criminal conviction. Also, they gave little information from Fauque' s friends, family 

members, or employer to coiToborate his symptoms. Although Fauque saw a 

therapist, Terry Hanson, at the time his disability allegedly arose, Hanson did not 

testify at the hearing and Fauque did not submit her treatment records to the hearing 

examiner. Dr. Gregg was the only professional who reviewed Hanson's records and 

he indicated they did not support Fauque's disability claim. Accordingly, the hearing 

examiner afforded more weight to Dr. Gregg's opinion and concluded Fauque was not 

permanently disabled as a direct result of his service in the line of duty at the GCSO 

and did not qualify for disability retirement benefits under the SRS. 

STANDARD OF REVIEW 

A district court' s review of an administrative agency's order is governed 

by the Montana Administrative Procedure Act. The standard of review for an agency 

decision is set forth in section 2-4-704(2), MCA: 

(2) The court may not substitute its judgment for that of 
the agency as to the weight of the evidence on questions of fact. 
The court may affirm the decision of the agency or remand the 
case for further proceedings. The court may reverse or modify 
the decision if substantial rights of the appellant have been 
prejudiced because: 

(a) the administrative findings, inferences, conclusions, 
or decisions are: 

Fauque v Mt. Pub. Emp. Ret. Bd., ADV-201 3-143 
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(i) in violation of constitutional or statutory provisions; 
(ii) in excess of the statutory authority of the agency; 
(iii) made upon unlawful procedure; 
(iv) affected by other error of law; 
(v) clearly erroneous in view of the reliable, probative, 

and substantial evidence on the whole record; 
(vi) arbitrary or capricious or characterized by abuse of 

discretion or clearly unwarranted exercise of discretion; or 
(b) findings of fact, upon issues essential to the decision, 

were not made although requested. 

8 The Montana Supreme Court adopted a three-part test to deten11ine if 

9 a fmding is clearly erroneous. Weitz v. Mont. Dep 't of Nat. Resource & Conserv., 

10 284 Mont. 130, 943 P.2d 990 (1997). First, the court must review the record to see 

11 if the findings are supported by substantial evidence. Second, if the findings are 

12 supported by substantial evidence, the court is to determine whether the agency 

13 misapprehended the effect of the evidence. Third, even if substantial evidence 

14 exists and the effect of the evidence has not been misapprehended, the court can 

15 still determine that a finding is clearly erroneous when, although there is evidence 

16 to support it, a review of the record leaves the court with the defmite and firm 

17 conviction that a mistake has been committed. St. Personnel Div. v. Child Support 

18 Investigators, 2002 MT 46, ~ 19, 308 Mont. 365, 43 P.3d 305 (citing Weitz, 284 

19 Mont. at 133-34, 943 P.2d at 992). Conclusions of law, on the other hand, are 

20 reviewed to determine if the agency's interpretation of the law is correct. Steer, Inc. 

21 v. Dep'tofRevenue, 245 Mont. 470,474,803 P.2d 601,603 (1990). 

22 DISCUSSION 

23 Fauque argues the substantive record supports his claim that PTSD is 

24 a permanent condition that precludes him from performing essential duties as a law 

25 enforcement officer. He argues the PERB's finding that he does not qualify for 

Fauque v Mt. Pub. Emp. Ret. Bd, ADV-2013-143 
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disability under the SRS is clearly erroneous and not supported by substantial 

evidence. 

I. The Record Contains Substantial Evidence to Support the PERB's Decision. 

The hearing examiner thoroughly weighed and considered the evidence 

presented at the hearing. The proposed findings of fact and conclusions of law are 

based on substantial evidence. When a court conducts judicial review of an 

administrative agency's decision, the court's review must be confined to the record. 

Section 2-4-704 (2), MCA. The Court must not substitute its judgment for that of an 

agency as to weight of the evidence on questions of fact. !d. The court reviews the 

agency's decision to ensure the findings, conclusions, and decisions are supported 

by substantial evidence. Id. In the present matter, upon review of the evidence, the 

hearing examiner concluded Fauque is not eligible to receive a disability retirement 

under the SRS. The PERB reviewed the hearing examiner's recommendations and 

adopted the proposed findings of fact and conclusions of law in its final order. The 

record contains substantial evidence to support this decision. 

A member contributing to the SRS during their employment may qualify 

for disability retirement benefits under the SRS if they meet certain requirements. 

Section 19-2-406, MCA. A disability is defined as: 

a total inability of the member to perform the member's duties 
by reason of physical or mental incapacity. The disability must 
be incurred while the member is an active member and must be 
one of permanent duration or of extended and uncertain duration, 
as determined by the board of the basis of competent medical 
opm10n. 

Section 19-2-303(20), MCA. A total inability of to perform one's duties exists when 

"the member is unable to perfmm the essential elements of the member's job duties 

even with reasonable accommodation .... " Admin. R. Mont. 2.43.2602(5) (2013). 

Fauquev !vft. Pub. Emp. Ret. Bd, ADV-201 3-143 
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1 The hearing examiner determined Fauque was ineligible to receive disability 

2 retirement benefits under the SRS because Fauque did not have a total inability to 

3 perform the essential elements of his job. The hearing examiner based his decision 

4 largely on testimony from Dr. Gregg and Sheriff Dusterhoff. The hearing examiner 

5 assigned less weight to the depositional testimony ofFauque's treating physicians, 

6 Drs. Pullen and Webb, and Fauque 's clinical psychologist, Dr. Stivers. Fauque's 

7 treating physicians and psychologist testified Fauque's PTSD is so severe he cannot 

8 return to work without negative implications. In their opinion, Fauque should be 

9 considered disabled as a result of the PTSD which arose from performing law 

10 enforcement duties. According to Drs. Pullen, Webb, and Stivers, Fauque's PTSD 

11 rendered him disabled prior to the October 2010 incident. Upon reviewing Fauque's 

12 medical records, Dr. Gregg agrees Fauque suffers from PTSD. Dr. Gregg, however, 

13 concluded Fauque is not permanently disabled and Fauque's disability could be 

14 reasonably accommodated. Dr. Gregg testified that although some cases ofPTSD are 

15 permanent, others are not. Whether an employee suffering from PTSD can return to 

16 work is case specific. In Dr. Gregg's opinion, Fauque could retun1 to work at the 

1 7 GCSO with a reasonable accommodation? Dr. Gregg reached his opinion after 

18 conducting a complete review ofFauque's records which contained no evidence to 

19 establish work impairment and no corroboration from family, friends, or employer 

20 indicating impairment. According to Dr. Gregg, the treating physicians and 

21 psychologist based their opinions largely on Fauque's reports to them. There was 

22 no evidence in the medical reports indicating an impairment in which Fauque was 

23 

24 2 Of note, Fauque did not request any accommodation from the GCSO or give the agency an 
opportunity to provide a reasonable accommodation before submitting his resignation. Fauque 

25 was first diagnosed with PTSD only after resigning his position. 

Fauque v Mt. Pub. Emp. Ret. Bd, ADV-2013-143 
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unable to perform his job. Similarly, Dr. Gregg testified he had access to Fauque's 

2 personnel records which contained no evidence of work impairment. Dr. Gregg noted 

3 there were inconsistencies in Fauque's medical reports. For example, Fauque did not 

4 appear to have mentioned the 2008 incident (in which he allegedly entered homes 

5 with the purpose to search for prescription medication) to any of his treatment 

6 providers. Fauque did not discuss he prescription drug use with Dr. Webb and gave 

7 inconsistent statements regarding his symptoms. In sum, Dr. Gregg did not believe 

8 the record supported Fauque's claim for disability. SheriffDusterhofftestified 

9 Fauque was suspended in December 2008 and placed on administrative leave 

10 following allegations of wrong-doing. Upon his return to the GCSO, Sheriff 

11 Dusterhoff had no concern Fauque was unable to perform his duties. Fauque never 

12 avoided taking calls or missed work; he never discussed his concerns regarding PTSD 

13 with the sheriff; he never asked to modifY the conditions of his employment or 

14 expressed conce111 about his ability to do his job. According to Sheriff Dusterhoff, 

15 Fauque first expressed concern about his job when he was arrested after the October 

16 2010 incident. Fauque never asked SheriffDusterhofffor an accommodation or to 

17 modify any duties of his employment. Sheriff Dusterhoff testified Fauque "performed 

18 exceptionally" prior to October 4, 2010. 

19 F auque argues the PERB 's final order is not supported by substantial 

20 evidence because Dr. Gregg's testimony was not a competent medical opinion on 

21 which the hearing examiner and the PERB can rely. Montana Rule of Evidence 702 

22 provides: "If scientific, technical, or other specialized knowledge will assist the trier 

23 of fact to understand the evidence or to determine a fact in issue, a witness qualified as 

24 an expert by knowledge, skill, experience, training, or education may testify thereto in 

25 the form of an opinion or otherwise." Fauque argues because Dr. Gregg failed to 

F auque v Mt. Pub. Emp. Ret. Bd. , ADV -2013-143 
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1 personally examine Fauque or his treating medical professionals, Dr. Gregg's opinion 

2 is unreliable. Fauque cites Cottrell v. Burlington N. R.R. Co., 261 Mont. 296, 302, 

3 863 P .2d 3 81, 3 85 ( 1993 ), to support his claim it is not unreasonable for a court to 

4 require, at a minimum, a doctor to know the extent of a recovery from an earlier injury 

5 and the extent of trauma causing a subsequent injury before expressing an opinion on 

6 a claimant. There, the Montana Supreme Court found that a neurosurgeon without 

7 knowledge establishing this important foundation could not testify regarding the 

8 plaintiffs injuries. ld. The Cottrell case is distinguishable from the present matter, 

9 however. The evidence in the record clearly demonstrates Dr. Gregg is qualified to 

10 testify as a competent medical expe11. In Cottrell, the neurosurgeon did not examine 

11 the plaintiff; read any of the plaintiffs depositional testimony; or read any of the 

12 treating physician's depositional testimony. In short, the neurosurgeon was largely 

13 unaware of the circumstances surrounding the plaintiffs injury. ld. In this case, 

14 Dr. Gregg read all the depositional testimony from the treating physicians and 

15 psychologist; read or reviewed all the files and evidence related to Fauque's condition, 

16 including medical files ofF auque 's treatment before and after the October 2010 

17 incident; and read Fauque's personnel file. Clearly, Dr. Gregg was fully aware of the 

18 circumstances ofFauque's condition and employment and established the foundation 

19 for Dr. Gregg to testify as an expert witness. While this case is distinguishable from 

20 Cottrell, it is comparable to EBI!Orion Group v. Blythe, 1998 Mont. 90, ~~ 21, 22,288 

21 Mont. 356, 957 P.2d 1134. There, the Montana Supreme Court upheld the testimony 

22 of an expert psychologist who did not personally examine the plaintiff, but completed 

23 a cold case review and observed the plaintiffs testimony at the hearing. ld. Similar 

24 to the doctor in EBI/ Orion Group, Dr. Gregg reviewed Fauque's medical reports and 

25 !!II 
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1 personnel files to establish the foundation for his testimony. Dr. Gregg was 

2 competent to give an expert opinion in this case. 

3 Fauque also argues Dr. Gregg was not competent to testify because he 

4 violated the American Psychological Association's (AP A) ethical requirements in 

5 which a doctor should examine the patient prior to providing an opinion. The AP A 

6 Ethical Principles of Psychologists and Code of Conduct states "psychologists 

7 provide opinions of the psychological characteristics of individuals only after they 

8 have conducted an examination of individuals adequate to support their statements 

9 or conclusions." Am. Psychologists Assn., Ethical Principles of Psychologists & 

10 Code of Conduct (including 2010 amendments), 9.01(b) (available at 

11 http://W\\rw.apa.org/ ethics/code/index.aspx?item= 12 (June 1, 201 0)). However, there 

12 is an AP A exception to the rule: when a psychologist is conducting a record review 

13 and "an individual examination is not warranted or necessary for the opinion, [as long 

14 as] psychologists explain this and the sources of infom1ation on which they based 

15 their conclusions and recommendations." !d. at 9.01(c). Here, Dr. Gregg completed 

16 a record review. According to Dr. Gregg, the records were clear. His testimony and 

17 opinions were based upon information he identified at the hearing. Accordingly, he is 

18 not in violation of any ethical standards. Dr. Gregg provided a competent medical 

19 opinion upon which the hearing examiner and PERB could rely. Dr. Gregg's opinion 

20 was competent substantial evidence upon which the PERB decided Fauque does not 

21 qualify for disability retirement benefits under the SRS. 

22 II. The Hearing Examiner did not Misapprehend the Effect of the Evidence. 

23 The hearing examiner did not misapprehend the testimony ofFauque's 

24 treating physicians and psychologist. Fauque argues the hearing examiner improperly 

25 assigned greater weight to Dr. Gregg's testimony and ignored that from Drs. Pullen, 
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1 Webb and Stivers, all of whom concluded Fauque' s disability is both total and 

2 pem1anent. Generally, "the opinion of a treating physician is accorded greater weight 

3 than the opinions of other expert witnesses." EBI/Orion Group,~ 12. However, a 

4 treating physician's opinion is not conclusive. !d.,~ 13. The hearing examiner has 

5 the duty to act as the fact finder and weigh the evidence. The testimony of a treating 

6 physician is "not always entitled to more weight than that of other physicians." 

7 Wright v. Ace Am. Ins. Co., 2011 MT 43, ~ 29, 359 Mont. 332, 249 P.3d 485. A 

8 hearing examiner may assign less weight to the testimony of a treating physician than 

9 other experts if the hearing examiner provides clear and convincing reasons for doing 

10 so. See !d.,~ 28; Weber v. Pub. Employees' Ret. Bd., 270 Mont. 239, 246, 890 P.2d 

11 1296, 1300 (1995); Embrey v. Bowen, 849 F.2d 418,422 (9th Cir. 1988). It is up to 

12 the hearing examiner to weigh the evidence and make a determination. In the present 

13 matter, the hearing officer gave more weight to Dr. Gregg's opinion than that of 

14 Fauque 's treating physicians and psychologist. In the proposed findings of fact and 

15 conclusions of law, the hearing examiner thoroughly explained his reasons for doing 

16 so. For example, Drs. Pullen, Webb and Stivers based their opinions largely on 

17 Fauque's self-reporting after the October 2010 incident. None of them reviewed 

18 Fauque's job description, spoke to SheriffDusterhoff about Fauque's employment 

19 history or performance. Similarly, no one evaluated a proposed accommodation plan. 

20 In fact, the hearing examiner noted Drs. Pullen, Webb and Stivers, unlike Dr. Gregg, 

21 failed to review all the evidence, including Fauque's past medical reports and 

22 personnel records. Dr. Gregg concluded: (1) Fauque's PTSD was just one of several 

23 issues which contributed to Fauque's opiate dependency; and (2) there was no 

24 evidence in the record from family, friends, or Fauque's employer to corroborate any 

25 claim of impairment. (Hrg. Exnu-. 's Proposed Findings Fact (FOF), Conclusions Law 
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1 (COL) & Or., FOF ~~ 6-7, 9, 11-12, 14-16, 18-23 and COL~~ 5-6, 8 (Nov. 16, 2012).) 

2 In this case, the treating physicians and psychologist based their opinions primarily on 

3 Fauque's self-reporting. Although they may genuinely believe Fauque's claims, they 

4 do not necessarily have the benefit from having reviewed all the evidence. See i.e. 

5 EBI!Orion Group, ~ 14. The hearing examiner clearly set forth reasons why he 

6 assigned greater weight to Dr. Gregg's opinions, which substantial evidence in the 

7 record clearly supports. The hearings examiner did not misapprehend the evidence 

8 when he concluded Fauque does not suffer from a permanent disability. 

9 In review of the record, the Court is left with the defmite and firm 

10 conviction the PERB did not commit a mistake when denying Fauque's claim for 

11 disability retirement benefits under the SRS. The court affinns the PERB 's decision. 

12 Based on the foregoing, 

13 IT IS HEREBY ORDERED the petition for judicial review is DENIED 

14 and the Public Employees' Retirement Board of the State of Montana's determination 

15 JeffFauque is ineligible to receive disability benefits under the Sheriffs' Retirement 

16 System is AFFIRMED. . .. , r, . -~ 

17 DATED this _/.. ____ :~_· _ day ofSeptember 2013. 

18 

19 

20 

21 

22 

23 c: Ben A. Snipes 
Katherine E. Talley 

24 

25 MM/d 

Fauque v Mt. P ub. Emp. Ret. Bd., ADV-2013-143 

MIKE :rvtENAHAN 
District Court Judge 
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Final Order of the Public Employees' Retirement Board dated 
January 10, 2013 



JAN 1 4 2013 

BEFORE THE PUBLIC EMPLOYEES' RETIREMENT BOARD 
OF THE STATE OF MONTANA 

IN THE MATTER OF: 
JEFF FAUQUE FINAL ORDER 

Hearings Examiner John Melcher issued Prop osed 

Findings of Fact, Conc lusions of Law, and Order 

(here inafter Proposed Order) on November 19, 2012 . 

Exceptions to the Propos ed Order and a support ing 

Brie f were timely fil ed by counsel for Mr. Fauque, Ben 

Snipes, on December 1 0 , 2012. Coun sel f or the Montana 

Public Employee Re t i reme nt Administrati on , Kate Talley, 

responded t o the Exceptions and Brief on December 20 ' 2012. 

The matter was noticed for consideration by the 

Montana Public Employees ' Retirement Board {hereinafter 

Board) at i t s January 10, 2013 meeting. Oral argument was 

not requested by either party . After reviewing the record 

in i ts entirety, the Board orders as follows: 

IT IS ORDERED that Hearings Examiner John Melcher's 

Proposed Findings o f Fact, Conclusions of Law and Order be 

adopted as t he Fina l Order of this Board in this matter. 

·' . 

Final Order 
Page I of2 
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Pursuant to Section 2-4-702(2) I MCA 1 the parties have 

30 days from service of this Final Order to appeal the 

Final Order to District Court. 

DATED this [fJ.pl day of January 1 2 013. 

MONTANA PUBLIC EMPLOYEES' RETIREMENT BOARD 

SCOTT MOORE, President 

Final Order 
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CERTIFICATE OF SERVICE 

I certify that on January 11, 2013, I caused a copy of 
the foregoing Final Order to be delivered by US Mail to: 

Ben A. Snipes 
Lewis, Slovak, Kovacich & Marr, P.C. 
P.O . Box 2325 
Great Falls, MT 59403 

I certify that on January 11, 2013, I caused a copy of 
the foregoing Final Order to be hand-delivered to: 

Kate E. Talley 
MPERA 
100 N Park 
Helena MT 69601 I 

-~, ~ / 7 j _/ 
r ~ / I . 

J I _[;;;,_: -}U! U/._X}-f;_l_,--yVO}v;Y' 

Mel~nie A. Sym~s 
MPERA Chief Legal Counsel 
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Hearing Examiner's Proposed Findings of Fact, Conclusions of 
Law and Order dated November 16, 2012 
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BEFORE THE PUBLIC EMPLOYEES' RETIREMENT BOARD 
OF THE STATE OF MONTANA 

IN THE MATTER OF: 
JEFF FAUQUE 

HEARING EXAMINER'S PROPOSED FINDINGS OF FACT, 
CONCLUSIONS OF LAW AND ORDER 

Acronyms used herein are as follows: 

1. The Montana Public Employee Retirement Administration is 

9 hereinafter the "MPERA." 

10 

1 1 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

26 

27 

2. 

3. 

The Sheriffs' Retirement System is hereinafter the " SRS." 

Post-Traumatic Stress Disorder is hereinafter "PTSD." 

INTRODUCTION 

This matter concerns a dispute between Jeff Fauque and the MPERA on 

eligibility of Mr. Fauque (hereinafter "Fauque") for disability retirement benefits 

under the SRS. The MPERA contends that Fauque has not shown he quit his job 

because he was disabled. In particular, the MPERA's position is that Fauque quit 

his job because, while on duty, he was caught attempting to steal prescription drugs 

from a private residence. (See MPERA Proposed Findings of Fact Nos. 6-14.) 

Fauque admits he gained entry to a home for the purpose of stealing drugs 

from the home. Fauque also admits that his entry into the home to steal drugs 

triggered a chain of events leading to his resignation and relinquishment of ~is 

certification to work as a law enforcement officer. However, he contends he was 

already di sabled prior to his res ignation because he had deve loped a di sabling 

condition from PTSD as a result of trauma experienced at work. He further 

contends thut attempts to self-medicate his PTSD symptoms led to his addiction and 

the drug-seeking behaviors that resulted in the events leading to his resignation. 

(Sec Petitioner's Proposed Findings of Fact Nos. 7-14.) He relies on the expert 
.......... ~·... ., 
h:t::. L EJ\_:· ~"~. L. 
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h'r'Xt£: 1.i , 
. ·- . ~· 



opinions of treating professionals, Drs. Stivers. Ph .D., Webb. M.D .. and 

2 psychiatrist, Pullen, D.O., to make his case. (See e.g., Petitioner's Proposed 

3 Findings of Fact Nos. 14-20.) The MPERA contends that these opinions should be 

4 discounted and that the opinion of the MPERA expert, Dean Gregg, Ph.D., should 

5 provide the basis for finding that Fauque has not carried his burden showing 

6 disability. (See e.g., MPERA's Proposed Conclusions of Law Nos. 29-33.) 

7 As explained in detail below, the Hearing Examiner proposes that the Board 

8 find and conclude that Fauque failed to meet his burden as to the existence of a 

9 disability arising from injury in the line of duty that prevented his continuing 

I 0 employment under the SRS. 

1 l The Hearing Examiner's proposed decision, if adopted, would appear to 

12 moot any issue on application of the limitation provided in Mont. Code Ann. § 19-2-

13 906. The statute provides for denial of disability benefits where disability is 

14 proximately caused by the gross negligence, willful misconduct, or violation of law 

15 by the member. To the extent that any finding is necessary, the liearing Examiner 

16 finds that the source of the claimed disability-PTSD, did not ari se from gross 

17 negligence, willful misconduct, or violation of Jaw by Fauque. 

18 RECORD 

19 The record compiled by the undersigned is summarized as follows : 

20 

2 1 

22 

23 

24 

15 

26 

27 
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2 

3 

4 

5 

6 

7 

8 

9 

10 

I I 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

26 

27 

DOC. DATE DESCRIPTION 
NO. 

5 03/08112 Scheduling Order 

6 03/26/ 12 MPERA's Motion to Extend Discovery Time 

7 03/29112 Order Extending Discovery Deadline 

8 04/ 18112 Notice of Deposition of Randy Webb 

9 04118/12 Notice of Deposition of Peter Stivers, PhD 

10 04/ 18112 Notice of Deposition of Rick Pullen, D.O. 

I 1 06114/12 MPERA's Prehearing Memorandum 

12 06/14112 Petitioner's Prehearing Memorandum 

13 06/22/ 12 . Order on Post Hearing Briefs 

14 07/26/12 
MPERA 's Proposed findings of Fact and Conclusions of Law and 
Order 

15 07/26/ 12 
MPERA 's Brief in Support of Proposed Findings of Fact and 
Conclusions of Law and Order 

16 07/27112 Petitioner 's Proposed Findings ofFact and Conclusions of Law 

17 07/27/12 
Petitioner's Brief in Support of His Proposed Findings of Fact 
and Conclusions of Law 

18 10/4112 
E-mails from Counsel for the Parties discussing that Page 9 of 
"Exhibit E" should be submitted and appended to the record in this 
matter as part of the admitted exhibit (Page 9 attached). 

In addition to filings listed above as Nos. 1-18, the record also includes the 

exhibits offered for admission or admitted at the hearing, recordings of depositions 

perpetuating testimony, and the transcript of the hearing. 

The hearing took place as scheduled. (See Scheduling Order, Doc. No. 5. 

above.) 1\t the hearing. all the exhibits specifically listed in Fauquc' s Prehcaring 

Memorandum (Doc. No. 12 in the list above) were admitted without objection from 

the MPERA. With respect to the MPERA exhibits, a ll but a portion of one of the 

exhibits listed in the MPER.A Prehearing Memorandum were also ndmittcd without 

any objection rrom Fauque (for list of exhibits of MPER/\. see Doc. No. II ). 

IIEAKINC EXAMINER'S PROPOSED FINDINGS OF FACT, CONCLUSIONS Of LAW AND OR DEl{ 
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Fauque objected to admitting a document included in the MPERA Exhibit 

2 No. 3. [n addition, the Hearing Examiner reserved ruling on a portion of the 

3 MPERA Exhibit No. 5, but Fauque did not object to the portion of Exhibit No. 5 

4 containing Dr. Gregg's reports. (Tr. at p. 64.) Fauque's objection with respect to 

5 the MPERA Exhibit No.3 concerned a copy of a letter from the Glacier County 

6 Attorney within the exhibit. The other copy of a letter contained in the MPERA' s 

7 Exhibit No. 3, a letter from Glacier County Sheriff Wayne Dusterhoff, addressed 

8 "To Whom it May Concern," was admitted without objection. The Hearing 

9 Examiner sustained Fauque's objection to the portion of Exhibit No. 3 that consisted 

10 of the copy of the letter from the Glacier County Attorney. With respect to 

ll reservation of the issue of admission of MPERA Exhibit No. 5, (Fauque initially 

12 objected to the wholesale admission of MPERA Exhibit No. 5 ), at the end of the 

13 hearing, Counsel for Fauque agreed that all the other MPERA proposed exhibits 

14 (except the portion of Exhibit No.3 consisting of the copy ofthe County Attorney' s 

15 letter) should be considered admitted without objection. (Tr. at p. 185.) There fore, 

16 except for the copy of the letter from the Glacier County Attorney, (part of Exhibit 

17 No. 3 ), all the MPERA proposed exhibits were admitted without objection of 

18 Fauque . 

19 At hearing, Fauque testified and the video deposition testimony of Dr. Stivers 

20 was played. Fauque also submitted the video depositions of Drs. Stivers and Webb 

21 on a flash drive. and the video recordings of these depositions are thus also part of 

22 the record. Fauquc also perpetuated. \Vithout objection, the deposition testimony of 

23 Dr. Pullen via submission ofthe transcript of his deposition. Thus. the transcripts of 

24 all three depositions arc also on tile in this matter. 

25 Following presentation of Fauque ' s case, the MPERA called its expert, 

26 clinical psychologist Dr. Gregg, and the MPERA also called fonner Glacier County 

27 Sheriff Wayne Dusterhoff. 

UL\RING EXAMINER'S PROI>OSED FINDINGS OF FACT, CONCLUSIONS OF LAW AND ORDE:I{ 
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Following the testimony and closing argument, Counsel for the Parties 

2 agreed to submit proposed findings of fact and conclusions of law with supporting 

3 briefs. These filings were submitted, as shown above- Doc. Nos. 14-1 7. 

4 There was an additional ''house-keeping" matter addressed after the hearing. 

5 In an exchange of c-mails between Counsel for the Parties, Mr. Snipes and Ms. 

6 Talley, initiated by the ass istant to the Hearing Examiner, Ms. Santiago, it was 

7 determined that all of the copies of the Discharge Summary of Or. Pullen, (on 

8 record in this matter as "Exhibit E" of the deposition of Dr. Stivers), had a missing 

9 page-Page 9. After this determination, the parties agreed that the missing page 

I 0 should be submitted and considered to be part of Exhibit E. Therea fter, Page 9 was 

11 submitted and, by agreement. considered to be part of Exhibit E. (See e-mails on 

12 file as Doc. No. 18.) Page 9 contains the discussion of Dr. Pullen on Fauque 's 

13 PTSD and drug addiction, and his opinion on Fauque's prognosis. 

14 It is the understanding of the Hearing Examiner that the procedure set out in 

15 Mont. Admin. R. 2.43. 1502 applies to this matter, and that the Rule requires that the 

16 Hearing Examiner provide for the Board 's consideration a proposal for a decision, 

17 including proposed findings of fac t, conclusions of law, and order. See also, Mont. 

18 Code Ann. § 2-4-62 1 (person conducting hearing submits proposed decision). 

19 After considering all the evidence admitted, and in light or the record, the 

20 proposals that follow are made for the Board 's consideration. 

21 PROPOSED FINDINGS OF FACT 

22 1. The parties did not specitically request that the I lea ring Examiner take 

23 notice of the procedural history of this matter. However, the parties in their tilings 

24 show bas ic agreement with respect to the procedural history. In panicular, Fauque 

25 applied for line of duty disability retirement bendits in December of 20 10 

26 (Petitioner's ?rehearing Memorandum), or January of 20 II (MPERA Proposed 

27 Findings of Fact and Conclusions of Law). After making his application. Fauque 
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submitted additional documents for consideration by the Montana Public Employees 

2 Retirement Board (Board). On June 9, 20 II, the Board denied the application, and 

3 following Fauque ·s request for reconsideration. the Board reconsidered the 

4 application and additional documents submitted by Fauque. and upheld its previous 

5 denial of the application on December 8, 2011 (MPERA Proposed Findings of Fact 

6 and Conclusions of Law), or December 9, 20 ll (Prehearing Memorandum of 

7 Fauque). According to Fauque ' s Prehearing Memorandum, Fauque appealed the 

8 determination on reconsideration on January 3, 2012 . As shown by the documents 

9 on record in this proceeding. the Hearing Examiner's file contains the letter of 

I 0 Counsel for the MPERA dated January 6, 2012. requesting appointment of a 

II Hearing Examiner (Doc. No. 1. above), and contested case proceedings before the 

12 undersigned Hearing Examiner were thus initiated. (Doc. No.2, above.) 

13 Thereafter, the matter was scheduled for hearing. (Doc. No. 5, above.) 

14 2. As shown by testimony at the hearing, Fauque worked for the Glacier 

15 County Sheriff's Office from 1995 to 2010. (Tr. at pp. 16-17, Test. ofFauque.) He 

16 started as a Deputy, was promoted to Sergeant, and then became Undersheriff. (ld.) 

17 As conceded by the MPERA's Prehearing Memorandum, during the entirety of his 

18 employment with the Glacier County Sheriffs Office, he was a member in the SRS. 

19 3. By letter dated November 13, 20 l 0, Fauque resigned his position as 

20 Undersheriff. (MPERA Ex. 1.) 

2 1 4. Treatment records show Fauqut! used his law enforcement posit ion to 

22 steal prescription drugs from Glacier County res idents beginning sometime in 2007 

23 or 2008 . (See Exhibit E of Dr. Stiver's deposition, Discharge Summary of Dr. 

24 Pullen, and sec. Tr. at p. 42, Test. of Fauque.) 

r _) 5. ln October of20 I 0, Fauque entered a private residence intending to 

26 locate and steal prescription drugs . (Tr. at p. 42, Test. of Fauque.) (Hereinatter. this 

27 incident is referred to as the ·'October, 2010 incident.") The owner ofthe home 
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discovered Fauquc's presence and confronted him. (ld.) Thereafter. Fauqu~ 

2 admitted to the misconduct. (ld. at pp. 56-57.) He surrendered his law enforcement 

3 certification and entered a guilty plea to criminal charges. (ld., and sec. MPERA 

4 Ex. 4. Judgment and Order Suspending Sentence, State v. Faugue.) 

5 6. Soon after the October, 20 I 0 incident, Fauque entered treatment for 

6 drug addiction. His first st int of treatment occurred at a program referred to as 

7 "Pathways' ' in Kalispell. (Tr. at p. 43, Test. ofFauque.) The Pathways treatment 

8 records arc not part of the Hearing Examiner's record, and no treating professional 

9 from Pathways testified or had their testimony perpetuated by deposition. After 

I 0 treatment at Pathways, Fauque entered a program in Billings supervised by Dr. 

11 Pullen and run by the Rimrock Foundation. (ld. at p. 44.) After treatment at 

12 Rimrock, Fauque obtained treatment for PTSD from Peter Stivers, Ph.D. (ld. at p. 

13 48.) Fauque had not previously been diagnosed as suffering from PTSD until 

14 diagnosed with the condit ion while undergoing treatment at Rimrock. (I d. at p. 4 7 .) 

15 1lowever. he had previously been treated for depression and anxiety by Randy 

16 Webb, M .D .. his family physician in Cut Bank, Montana. (Dep. of Webb at page 12 

I 7 and page 23 .) 

18 7. fauque explained in his testimony his belief that his opioid addiction 

19 arose from self-medicating to lessen his PTSD symptoms. (Tr. at p. 39.) Treating 

20 professionals Drs. Pullen, Stivers and Webb opined that Fauque's opioid addiction 

2 1 had developed. at least in part. in response to his attempts to self-med icate his PTSD 

22 symptoms. (Dcp. of Pullen, p. 22; dcp. of Stivers, p. 36; dep. of Webb, pp. 15- 16.) 

23 However. of these three, only Dr. Webb treated Fauque prior to the October 20 I 0 

24 incident. ('rr. at p. 45, Test. of Fauque on initiating treatment with Dr. Pullen; id. at 

25 p. 47 on initiating treatment with Dr. Stivers.) Yet, Dr. Webb did not diagnose 

26 PTSD until after Fauque received the diagnosis during treatment at Rimrock. (Dep. 

27 of Webb at p. 34.) 
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12 

13 

14 
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8. Consistent with information that Fauque provided to Drs. Stivers, 

Webb and Pullen. Fauque described in his testimony instances over the course of his 

career with the Glacit:r County Sheriffs ortice that had caused him to be 

emotionally traumatized, lc::~ding to his suffering from PlSD. (Tr. at pp. 22-29.) 

These instances involved reporting to scenes where individuals had dit:d in a 

gruesome fa shion. (ld.) Fauque explained in his testimony that his duties as 

Coroner required he respond to calls to photograph the body of the deceased and to 

otherwise document the details connected to the death. (ld.) He described picking 

up body parts when a pedestrian was s truck by a train; he helped lower the body of 

an individual who had hung himself; and, he reported to a residence where a person 

had been shot in the head. (ld.) Fauque recalled he encountered the shooting 

victim's mother who pleaded with him to save her son, though her son's brain 

matter could be observed covering her feet. (I d., and see, Ex. 2 , copy of letter of 

SheriffBilledeaux, dated February 24, 2011, describing records showing Fauque 

reported to scenes of deaths.) Fauque al so described in his tes timony. cons is tent 

with information provided to his health care providers, that these instances plagued 

him. ('fr. at p. 32; and see, Fauque's written statement in application of benefits, 

within MPERA Exhibit 2.) He began to experience feelings of sadness, impending 

doom, and obsess ive concern over the safety and wellbeing of his own family . 

(Tes t. of Fauque, Tr. at p. 32.) Fauque also testified that his emotional s tate 

interfered with his ability to perform hi s job duties. He recalled one ins tunce where 

he attempted to assist u child who vvas having a seizure. and he began to cry. (ld .. at 

p . 73 .) Fauyue did not want the child's parents to sec he was crying. (lg.) llc 

testi ficd that hi s emotional response in that circumstance interfered with his ubility 

to help the child. (ld.) Fauyue testified that he was prescribed upioids to reli eve 

pain following a "couple of sinus surgeries," and he discovered that the opioids also 
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he lped to relieve symptoms he later attributed to aris ing from PTSD-''my grief 

2 inside of me was lifted." (.LQ. at pp. 39-40.) 

3 9. In 2008. Fauque sought treatment from counselor Terry llanson 

4 (hereinafter ''Hanson") . While Fauque recognized at that time that he was 

5 struggling with feelings of doom and related problems such as obsess ive concern 

6 over the safety of his own family, he testified that he was not ' 'completely open [to 

7 Hansonj abo ut everything going on in my life. '' (Tr. at pp. 34-34.) However, he did 

8 inform Hanson of some of the difficulties he was hav ing with his job. (Tr. at p. 35 .) 

9 I 0. Hanson did not testifY at hearing, and Hanson' s test imony was not 

10 perpetuated by deposition. Hanson ' s records of treatment have not been submitted 

11 to the Hearing Examiner. and Dr. Stivers testified he had no recollection of 

12 reviewing any notes of treatment of Fauque with Hanson in 2008. (Dep. of Stivers, 

13 p. 31.) (To avoid confusion, it should be noted that another healthcare provider. also 

14 named Hanson--Denny Hanson, referred Fauque to Dr. Stivers in 201 1, see dep. of 

15 Stivers at pp. 8-9.) 

16 

17 

18 

19 

20 

2 1 

22 

23 

24 

26 

27 

11. Hanson's records from the 2008 counse ling were reviewed and relied 

upon by Dean Gregg, Ph.D., a clinical psychologist retained by the Board. (Tr. at 

pp. 92-93.) Dr. Gregg relied on the records in recommending to the Board that 

disability be denied. (MPERA Ex. 5, " Initial Review June 9. 20 II ;" and additional 

report signed by Dr. Gregg on p. 2 of the report . with the report dated 

·' 11/ 17/20 11.'') Dr. Gregg concurred on the PTSD diagnosis, but disagreed that the 

condition was disabling. Cfr. at pp. 9 1-97.) 1\ccording to Dr. Gregg's reports in 

Exhibit 5, Fauque was previously investigated and put on leave in 2008 for 

allegedly stealing narcotics from a residence and these allegations, while made, 

were not proven. (ld.) A lso in 2008. I Ianson treated Fauquc for depression and 

generalized anxiety disorder. and these records of treatment indicated that Fauque· s 

condition had improved. (ld.) Dr. Gregg pointed out in his report that Fauquc 

IIEARINC EXAMI NER'S PROPOSED FINDINGS OF FACT. CONCL USIONS OF LAW AND ORDER 

PACE9 



would have known at that point (''he was 'on notice' so to speak.") of the threat to 

2 his career posed by his drug problem. (Ex. 5, report signed by Dr. Gregg on p. 2 

3 und dated "11 /1 7/2011.'') As noted by Dr. Gregg, he nevertheless returned to work 

4 and continued to use his position to obtain drugs to sel f-medicatc his PTSD. (I d.) 

5 Dr. Gregg tcstitied his opinions were based on the fact that this information- "that 

6 he got in trouble back in 2008," may not have been shared with Fauque ' s healthcare 

7 providers (Tr. at p. 95), demonstrating that the facts relied upon in forming their 

8 opinions on the disability issue might not be based on complete and accurate 

9 information . (Jd.) Dr. Gregg also relied on other inconsistencies he identified in the 

10 records of treatment, opined that PTSD is not always disabling or permanent, and 

II testified to his opinion that other problems of Fauque may have led to hi s addiction 

12 to opioids. (ld.) Dr. Gregg also relied on the lack of a showing of impairment from 

13 employment records. (ld., at 96.) 
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12. On cross-examination. Dr. Gregg conceded he was aware of opposite 

conclusions reached by treating healthcare providers. He admitted that Drs. Stivers, 

Webb and Pullen had all examined and treated Fauque, while he had conducted no 

examination or treatment of Fauque. (Tr. at pp. 118-124.) He agreed that these 

lhree treating professionals all had opined that Fauque' s condition disabled him 

from working in law enforcement, and that their opinions were also that the 

condition had arisen from performance of his duties. Cfr. at pp. 11 9- 123 .) Dr. 

Gregg was also cross-examined on requirements of the American Psychological 

Association; his statement in his report in Exhibit 5 regarding his personal 

knowledge of law enforcement officers and others who suffer from PTSD but who 

are not disabled from employment; and, the fact that he did not limit his opinion 

previously given to the Board, although h~.: did not examine Fauquc or consult with 

Fauque·s treating mentul healthcare profcssionuls. Cfr. at pp. 124· 130.) 
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On re-direct examination, Dr. Gregg again relied on the lack of a showing of 

2 impairment affecting performance of employment duties during the period of 

3 employment. (Tr. at pp. 133 .) Dr. Gregg had previously testified on direct that, 

4 where benefits are sought, independent corroboration of the symptoms from friends, 

5 family or an employer is important. (Tr. at p. 88.) On redirect examination, Dr. 

6 Gregg o pined on the vagueness of treatment records of Drs. Stivers and Pullen on 

7 the presence of PTSD symptoms and the presence or absence of corroborating 

8 information . He explained that evidence of PTSD symptoms in the treatment 

9 history consisted only ofFauque's "self-report." (Tr. at p. 134.) 

10 13. Fauque presented, through his own testimony, some evidence of a 

11 history of difficulties at his employment resulting from his cla imed impairment but, 

12 except as summarized above(~, the Hearing Examiner's Proposed Finding of 

13 Fact No. 8), there was not an extensive history of performance problems that he 

14 could identi fy . Fauque also relied on the fact that he had sought treatment in 2008 

15 from Hanson, and he described that there was a period of leave from work around 

16 that period of time. err. at pp. 31-37 .) When asked whether there were "'o ther 

1 7 leaves of absences bes ides 2008" ( tr. a t 3 7), F auque testified, w ithout providing 

18 many detai ls, to taking three or four days off after informing the "old sheriff' he 

19 needed time away from his job. (Tr. at pp. 37-38.) Fauque ulso recalled that, in 

20 another instance. he was ·'pretty emotional'' in describing to SheritT Dusterhoff that 

2 1 he needed additional time away from work. This k ave occurred when there was a 

22 " fire in East G lac ier'· but, other than this re ference, Fauquc did not testify on direct 

23 examination as to when this leave occurred. (Tr. at p. 38.) Fauque did testi fy that 

24 SheriffDusterhoff approved that he take "another week off," apparently re fe rring to 

25 the fact that he was returning from a trip or a vacation. (rd.) Fauque also explained 

26 that his request for additional time o ff was due to ''overwhelming anxiety and 

27 

B Et\ RING t::XAMINtXS PIH>POSED FJN OJNGS OF FA CT. CONCtt:SI(lNS ot· L\ W :\NI) OROER 

PACt: II 



sadness.,. (ld.) On cross-examination, he dated the leave as occurring "probably 

2 about 2007." (Tr. at p. 70.) 

3 14. In addition to lacking evidence of any extensive need for leave, 

4 Fauque's descriptions of periods of absence from work were vague. On cross-

5 examination. Fauque explained generally that he continued to perform his work 

6 duties hoping that his condition would improve, but it only worsened. (Tr. at pp. 

7 68-69.) He testifled that he began to recognize his mental health was affecting his 

8 job performance ''when I fi rst started being treated for depression , which was like 

9 2004 or 2005." (ld.) Fauque testified that, while he underwent treatment for 

10 depression or anxiety for a considerable time with Dr. Webb and shared some of his 

II difficulties in counseling with Hanson in 2008, he was not willing to share problems 

12 now attributed by him as aris ing from PTSD. (Tr. at p. 34; p. 53 ; and p. 71.) 

13 Fauquc explained he was reluctant to admit to any weakness, and feared the shame 

14 or humiliation that might accompany disclosure of problems connected to his 

15 increasing inability to cope with the job. (ld.) 

16 15. Sheritf Dusterho ff (hereinafter "Dusterhoff') tes tified he worked with 

17 Fauque during the period Fauque was employed at the Sheriffs Office. (Tr. at pp. 

18 123- 138; pp. 155- 156.) Dusterhoff was Undersheriff when Fauque was a Deputy in 

19 1995. (Tr. at p. 156.) Dusterhofftook the job as Sheriff in 2002 or 2003 and, at that 

20 time, Fauque became Undersheriff. (Tr. at p. 138.) Dustcrhoff found Fauque to be 

2 1 very competent. ('Tr. at p. 139.) Dustcrhoffrecalled that Fauque was on leave in 

22 2008. However. Dustcrhoff reca lled that there were allegations against Fauquc that 

23 resulted in an inves tiga tion in 2008, and that Fauque was put o n administrative leave 

24 during the investigation. (Tr. at pp. 139-1 40.) When Fauque returned to work, 

25 Dusterho!T had no concerns that he would be unable to do his job. (Tr. at p. 142.) 

26 DusterhotT tcsti fied he did not di scuss any mental health issues w ith Fauque until 

27 around February of20JO. (Tr. at pp. 146-147.) (lJusterhotTcxplained in his 
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testimony that the conversation occurred ··about a year'· before the date of his letter 

2 of February 1 H, 20 II. part of Exhibit 3.) At that time. Dustcrhofr discuss~d with 

3 Fauquc difficulties Fauquc reported conncl.:led to Fauquc's depression . (l.Q.) 

4 Dustcrhotl also testi tied that his letter in Exhibit 3 correctly set out that he had 

5 another conversation with fauque about his depression. However, according to 

6 Dusterhoff. this conversation occurred only after the October, 20 I 0 incident. (Tr. at 

7 pp. 14 7 -148.) Dustcrhoff deemed Fauque unfit for duty at that time because he 

8 "couldn't allow [the October, 2010 incident! to be happening." (Tr. at p. 154.) 

9 Dusterhoffs testimony did not provide any observations of Dusterhoff 

10 corroborating l~ auque's claimed difficu lties arising from PTSD. Prior to the 

II October 20 I 0 incident, Dusterhoff did not observe that Fauque avoided calls 

12 requesting the assistance of law enforcement or was unavailable for scheduled 

13 work. Cfr. at p. 150.) Dusterhoff also did not observe that fauque was unusually 

14 tense or easily startled. (ld.) 

15 16. DusterholT testified that , had Fauque requested accommodation for 

16 mental health problems, accommodation could have been attempted. (Tr. at p . I 54.) 

17 Fauque could have been relieved of coroner duties. (Id.) Dusterhoff recalled that 

18 one deputy had been relieved of coroner duties beca use the cultural beliefs of the 

19 deputy prevented the performance of the coroner duties. (ld.) Duste r hoff also 

20 testified that leave time for treatment could have been provided. (I d .) On cross-

2 1 examination. Dustcrhoff conceded that ·' first responder" duties could not always be 

,..., delegated to other deputies, and that absent the availability of the sheri IT or other 

23 deputies to respond to emergencies. Fauquc, while on calL would be required to 

24 respond and perform first responder duties. (Tr. at p. 159.) Fauque·s treating 

25 profess ionals also opined on this topic , providing their opinions thi::lt Fauquc·s 

26 condition prevented him from responding to life-threatening or emergency 

27 situations. and that Fauquc·s res umption of work in law enforcement could resu lt in 
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re-exacerbation of PTSD and relapse to opioid dependency. ( Dcp. Webb at pp. 3 8-

2 39; Dep. of Stivers, pp. 23-24; Dep. Pullen at p. 25.) 
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17. The treating professionals, Drs. Stivers, Pullen and Webb, all 

concurred on the diagnosis of PTSD and that the opioid dependency arose, at least 

in part, from Fauque attempting to self-medicate to treat symptoms arising from the 

PTSD. They also all opined that fauque should be considered disabled from his 

SRS covered employment as a result of the PTSD arising in the line of duty. 

According to these experts' opinions, the severity of the PTSD prevented Fauque 

from continuing in law enforcement in 2010, and currently prevents Fauque from 

returning to a position in law enforcement. As set out above, Drs. Webb and Stivers 

also opined that he would be unable to adequately perform in response to 

emergencies or crises, e.g., Dr. Webb opined that Fauque would be unable to use 

deadly force whicry Dr. Webb understood to be essential to the ability to perform the 

job. (Dep. of Webb at pp. 38-39.) Dr. Stivers also opined that his condition posed a 

risk to the public because PTSD exacerbation could cause him to hesitate in 

performing his duties and he might also lack empathy, be anxious, or have reduced 

abi lities of concentration and attention. (Dep. of Dr. Stivers at pp. 23-24.) 

On the issue of re-exacerbation of PTSD, Dr. Stivers referred to Fauque 's 

need to avoid .. triggers" that aggravate PTSD symptoms. I Ie repeatedly referred to 

what he considered to be an ··avoidance behavior'' associated with hypersensitivity 

from PTSD- that is, that Fauque not only experiences distress at the suggestion of 

'·a uniform," (Oep. of Dr. Stivers at p. 20), he will "avoid the entire town f of Cut 

Bank]" because of avoidance behaviors arising from his PTSD. (Dep. of Dr. Stivers 

at p. 18.) Dr. Stivers also discussed that Fauquc's need to avoid reminders of 

trauma supported his opinion on Fauque· s inability to return to a career in law 

enforcement. (Dep. of Dr. Stivers at pp. 20-21. ) 
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18. Dr. Gregg is correct that there are aspects of the opinions of the 

2 treating phys icians and psychologist that are based on incomplete information, are 

3 vague or are otherwise less than thorough. (Tr. at p. 134. lines 2- 11 .) They 

cJ. provided scant information on corroboration of symptoms from Fauque·s friends. 

5 family. or his employer. They relied principally on information supplied by Fauque 

6 after the October 20 I 0 incident. In addition, the therapist sought out by Fauque 

7 during the period near in time to the alleged onset of the disability, Hanson, was not 

8 called as a witness by Fauque, her treatment records were not submitted to the 

9 I fearing Examiner. and Dr. Stivers was unaware of the treatment. According to the 

10 record, the on ly professional testifying to having reviewed Hanson ·s records. Dr. 

II Gregg, opined that they did not support his claims for disability. Further. Drs. 

12 Pullen, Stivers and Webb provided no analysis bast:d specifically on consideration 

13 of the facts supplied at hearing by Sheriff Dusterhoff. 

I 4 Inconsistencies are also obvious in the record. In assessing avoidance 

15 behavior and PTSD, Dr. Pullen opined that work in law enforcement would 

16 ·'reinforce further the already underlying traumatic memories.'' ( Dep. of Dr. Pullen, 

17 p. 18. lines 6-9.) He explained that the memories an: reinforced through a triggering 

18 process: "certain things in our environment that help perhaps trigger memories of 

19 those traumatic events," and that PTS D symptoms are "exacerbated, further stirred 

20 up and the symptoms are further exacerbated." (Dep. of Dr. Pullen, p. 16, lines 23-

2 1 25. p. 17, lines 1-2.) As illustrating this process as it relates to Fauque. Dr. Pullen 

22 testified that. followi ng development ofFa uque 's PTSD. 1-'auque used opioids to 

23 numb pain triggered by the reminders of past trauma. ( Dep. of Dr. Pullen. p. 22. 

2cl- lines 4-7; p. 39, lines 4-9.) 

25 However, Dr. Pullen never explained how Fauquc 's need to numb the pain 

26 brought on by reminders of past trauma could be reconciled with one of the methods 

'27 
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used by Fauque to obtain opioids. Dr. Pullen ·sown report records that Fauque told 

him: 

He began getting opioids at people ' s houses for instance if he had to 
go to houses where people had died. He would sometimes go through 
their medications and take their opioids. 

(Exhibit E of Dep. of Stivers, copy of Discharge Summary of Dr. Pullen. p. l.) 

(Emphasis added.) 

While seeking and obtaining mental health treatment from Counselor llanson 

and Dr. Webb for anxiety and depression, Fauque was nevertheless engaged in using 

calls to houses where people had died to illegally obtain drugs. At least in those 

instances, the drug addiction proved to be more compelling to Fauque than his 

reluctance to expose himself to situations that might trigger painful recollections of 

past trauma. This circumstance, not addressed by Fauque or Drs. Pullen. Stivers or 

Webb. calls into question the severity of the alleged symptoms Fauque claimed to 

have been experiencing during his employment and prior to the October 1 0, 20 1 0, 

incident. In addition, on Page 9 of Exhibit E (as discussed above, submitted after 

the hearing), Dr. Pullen opines that the "prognosis for this patient' s full recovery is 

optimistic." 

Fauque also relies on the less than thorough opinion of Dr. Stivers that 

avoiding the town of Cut Bank evidences the ongoing severity of his PTSD. Dr. 

Stivers opined on the avoidance concept using a baseball bat analogy--'·[fyou hit 

me with a baseball bat, I not only want to avo id you, if I develop PTSD. I might 

want to avoid baseball bats . . . . Jeff doesn "t want to go back to Cut Bank. Fie' 11 

avoid an entire town because of the experiences l of traumatic events] that occurred 

in and around there. ·· (Dep. of Stivers, p. 18, lines 5-14.) Dr. Stivers also testiiied 

that .. I h Je consistently engaged in avoidance behavior in order to deal with that 

trauma. and those heightened phys ical and emotional symptoms. He did that by 

avoiding Cut Bank." (Dep. of Stivers, p. 40. lines 14 -17. ) 
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However, a more thorough opinion on the desire to avoid Cut Bank would 

2 have addressed feelings of shame and humiliation of Fauque connected to the 

3 October 20 I 0 incident. (See Ex. C.. Dcp. of Stivers, notes of sessions dated 

4 ·'9/15/2011." and ''9/28/2011.'") While Dr. Stivers ' notes record, as one focus of 

5 treatment, the shame and humiliation Fauque experienced and continued to 

6 experience as a result of his continuing residence in Cut Bank after the October 

7 201 0 incident. Dr. Stivers attributed the desire to avoid Cut Bank entirely to the 

8 severity of the PTSD avoidance problem. 

9 19. Fauque, in his testimony, also attributed his reluctance to discuss 

10 symptoms associated with his PTSD in his private treatment with Dr. Webb and 

11 counselor Hanson, occurring during his employment, to his fear of exposure of the 

12 symptoms of PTSD, causing humiliation. However, Fauque never explained how 

13 this fear of exposure and thus, humiliation, (claimed to have been at risk in private 

14 hea1thcare communications with his counselor. Hanson, and his physician, Webb). 

15 would compare to the humiliation he risked by continuing to steal drugs, even after 

16 the 2008 investigation. Fauque has also not provided any explanation on his failure 

17 to produce evidence of treatment by Hanson. though he attempts to rely on the 

18 treatment as supporting his claim for disability. (See discussion below on Fauque's 

19 proposed Finding of Fact No. 13.) Based on the evidence, Fauque was not primarily 

20 concerned in 2008 with exposure of PTSD symptoms. His primary concern was 

21 hiding his misconduct and drug addiction. 

22 20. Fauquc contends that the Hearing Examiner should accord particular 

23 weight to opinions of treating professionals. llowevcr. Dr. Webb failed to detect 

24 and diagnose PTSD. even while treating Fauquc during the period when he was 

25 engaged in self-medicating through illegal use of stolen drugs. Similarly, the 

26 substantia l weight generally accorded to treating professionals such as Drs. Stivers 

27 and Pullen is reduced here because of the timeframc during which they treated 
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Fauque. They cannot opine based on interactions or examinations occurring at the 

2 time of the claimed onset because they only interacted\examined him after the 

3 severely humiliating arrest leading to fauque's criminal conviction. 

4 21. It is undisputed that Fauque failed to request reasonable 

5 accommodation for his claimed disability . Based on the testimony of Drs. Stivers. 

6 Pullen and Webb, Fauque urges that the Hearing Examiner find and conclude that 

7 attempts at accommodation would have been ineffective. This contention is based 

8 on the opinions of the treating professionals that the PTSD was sufficiently severe 

9 in 2010. that no accommodation could have been expected to have relieved the 

I 0 symptoms to a degree that would allow Fauque to work as Undersheriff without 

II endangering himself or the public. However. again. the weight to be afforded this 

12 opinion testimony is reduced by the fact that neithe r Drs. Stivers nor Pullen treated 

13 Fauque in 20 10, and Dr. Webb, while treating Fauque, had not diagnosed the 

14 condition which he claims could not have been accommodated. None of the 

1 S experts evaluated any specific plan to address the claimed impediments to 

16 accommodation. nor could they have, since no plan was ever formulated. Their 

17 opinions are necessarily based, in part, on incomplete information and speculation. 

18 22. Sheriff Dustcrhoff tes tified that he could have accommodated 

19 Fauque's condition with respect to relieving him of his coroner duties. As detailed 

20 above. Dusterhoff recalled that a deputy had been relieved of coroner duties because 

21 the duties confl icted with cultural beliefs held by the deputy. However, Fauque 

22 contends that Dusterho!T could not accommodate him with respect to first responder 

23 duties. This contention exaggerates the possible difficul ty that was the subject of 

24 the testimony. Dustcrho!T only test ified that he could not accommodate Fauque· s 

25 condition to re lieve him of· first responder duties to the extent that he would not be 

26 required "to show up" to an emergency if no other ofticers were available. (Tr. at p. 

27 178.) The possibility that an emergency might require Fauquc to report as a first 
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responder is not the same as showing no accommodation could be effective. 

2 Fauque, without the benefit of any employer-provided accommodation, performed 

3 all his duties to the satisfaction of his employer primarily relying on self-medication. 

4 Therefore, it is the finding of the Hearing Examiner that the possibility that a plan of 

5 accommodation may have required Fauque to respond to an emergency when no 

6 other officer was available is insufficient to show that no accommodation could 

7 have been effective. 

8 It is also the finding of the Hearing Examiner that Fauque's failure to request 

9 accommodation, and his subsequent resignation (again without any request for 

I 0 accommodation), prevented any attempt by the employer at providing an 

11 accommodation. 

12 23. Based on the Findings set out above, Fauque failed to carry his burden 

13 by showing a preponderance of evidence that he suffered from a disability 

14 preventing continuation of employment under the SRS when he resigned his SRS-

15 covered position in 20 I 0. As summarized above, Fauque performed his duties by 

16 self-medicating his PTSD symptoms until the October 10, 2010, incident; the 

I 7 treating professionals ' opinions that he was disabled at that time, regardless of the 

18 October 10, 2010, incident, are not convincing; and, accommodation ofFauque's 

19 condition could have been attempted ifFauque had requested, and accommodation 

20 may have succeeded. 

21 PROPOSED CONCLUSIONS OF LAW 

22 I. Montana law established the SRS by statute at Mont. Code Ann. § 19-

23 7- 102. The statute also sets out that the SRS is governed by chapter 2, Title 19, of 

24 the Montana Code Annotated. 

25 2. Under Mont. Code Ann. § 19-2-403( I ), the Montana Board of Public 

26 Retirement is i.luthorizcd to administer •·the provisions of the chapters enumcmtcd in 

27 19-2-302.'' Mont. Code Ann. § 19-2-302, provides that, except as otherwise 
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provided in Title 19, ''this chapter [chapter 2 of Title 19 entitled ''The Public 

2 Employees' Retirement Act''] applies to chapters 3, 5 through 9 and 13 of this title 

3 [Title 19]." Thus, the SRS, provided for in chapter 7 of Title 19, is generally subject 

4 to the administration of the Montana Board of Public Retirement and the 

S requirements of statutes at Mont. Code Ann. § 19-2-301 to -10 I 5. 
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3. Mont. Code Ann. § 19-2-406, provides for determination of disability 

of a member. The statute requires the Montana Public Retirement Board determine 

whether a member has become disabled, and it authorizes MAPA proceedings to 

determine disabilities. "Disability" or "disabled" is defined at Mont. Code Ann. 

~ 19-2-303(20), providing that the terms mean: 

total inability of the member to perform the member 's duties by reason 
of physical or mental capacity. The disability must be incurred while 
the member is an active member and must be one of permanent 
duration. as determined by the board on the basis of competent 
medical opinion. 

Mont. Code Ann. § 19-2-303(20). 

Under Mont. Code Ann.§ 19-7-601(2), a member in the SRS is eligible for 

disability retirement benefits that are the direct result of the member's service in the 

line of duty. Eligibility under the disability retirement specified in Mont. Code Ann. 

§ 19-7-601(2). is at issue here. 

4. The process for determining disability is initiated by the applicant. 

20 Mont. Admin. R. 2.43 .2602. The applicant must submit an ·'attending phys ician' s 

2 1 statement, including all medical records required to substantiate a disability claim.'' 

22 Id. The Rule also requires that the employer must define the essential elements of 

23 the member's position and show reasonable accommodation was attempted. In 

24 accord with the definition of disability at Mont. Code Ann. § 19-2-303(2). the 

25 Montana Supreme Court has interpreted eligibility for disability under the Public 

26 Employees Retirement System as requiring that the claimant show an inability to 

27 perform job duties. Weber v. Pub. Employees' Retirement Bd. (1995), 270 Mont. 
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239. 242, 890 P.2d 1296, 1298. The inability must be shown to be permanent, 

2 extended or of uncertain duration. I d. The inability must arise by reason of physical 

3 or mental incapacity while in active service. ld. The determination of inability to 

4 perform job duties must be based on competent medical opinion. I d. 

5 5. In evaluating whether or not a claimant is disabled, the Board must 

6 accord special weight to the opinions of treating physicians. Weber, 890 P.2d at 

7 1300 (citing Embrey v. Bowen, 849 F.2d 418,421 (9th Cir. 1988)). Further. the fact 

8 finder should not disregard opinions on the issue provided by treating physicians 

9 absent specific legitimate reasons for disregarding the opinions. I d. However, a 

10 treating physician's opinion as to the existence of a disability is not conclusive. 

11 EBI\Orion Group v. Blythe, 1998 MT 90, ~ 13, 288 Mont. 356, 957 P.2d 1134. 

12 Otherwise, the role of the fact finder of fact would be usurped by a treating 

13 physician whose principal duty is owed to their patient. EBl\Orion Group, at ,1,1 13-

14 14. The Rule would also ignore that treating physicians often do not have the full 

15 benefit of all the evidence presented. ld. 

16 6. There are specific, legitimate reasons for disregarding the opinions of 

I 7 the treating physicians and psychologist in this case, as detailed above in the 

18 Hearing Examiner's Proposed Findings of Fact. The competent opinion ofDr. 

19 Gregg provides a basis for denying Fauque's claim. 

20 7. Under the undisputed facts, there can be no showing here that the 

2 1 employer attempted reasonable accommodation as required by Mont. Admin. R. 

22 2.43.2602. In addition, the employer's duty to accommodate under the Americans 

23 with Disabilities Act generally arises only after the employee requests 

24 accommodation, except where the employer knows, or has reason to know, that the 

25 disability prevents the employee from requesting a reasonable accommodation. 

26 Barnett v. U.S. Air, Inc. , 228 F.3d 1105, 1112 (9th Cir. 2000). As detailed in the 

27 Findings of Fact above. there is no dispute here that Fauque !~tiled to request any 
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accommodation during the period he claims his condition had become disabling. 

2 Nor is there any evidence to support a finding that the employer knew, or had reason 

3 to know, that Fauquc's PTSD prevented him from requesting an accommodation. 

4 To the extent thnt Fauque can show no accommodation would have been effective, 

5 (thus. arguably, meeting the burden provided under Mont. Admin. R. 2.43.2602). 

6 Fauque also fail ed to meet his burden on this issue. He failed to show by a 

7 preponderance of the evidence that accommodation would necessarily have been 

8 ineffective. 

9 8. Based on the record in th is matter, the Board has properly followed 

I 0 the procedure for advancing this matter to a contested case hearing under the 

11 Montana Administrative Procedure Act. Following hearing and Findings of Fact 

12 proposed by the Hearing Examiner, the Board has properly denied disability 

13 retirement benefits applied for by Fauque. In particular, the Board has properly 

14 denied the applicat ion for benefits of Fauque based on his claim of disability arising 

15 as the direct result of his service in the line of duty under Mont. Code Ann. § 19-7-

16 601(2). 

17 PROPOSED ORDER 

18 Fauque failed to establish by a preponderance of the evidence that he became 

19 disabled as a direct result of his service in the line of duty during his employment 

20 with the Glacier County Sheriff's Office, and therefore his claim for the SRS 

21 disability benefits is denied. 

22 ADDITIONAL DISCUSSION: 
PARTIES' PROPOSED FINDINGS OF FACT 

23 

24 To the extent that Mont. Code Ann. § 2-4-623( 4 ). requires an agency final 

25 decision that provides a ruling on the parties' proposed Findings of Fact which were 

26 submitted to the Hearing Examiner, the following additional discussion is included. 

27 
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·rhe MPERA proposed Findings of Fact are rejected because the subject 

2 matter ofthese proposed Findings of Fact is adequately addressed in the Hearing 

3 Examiner's Proposed Findings of Fact. 

4 Fauque·s proposed Findings of Fact Nos. 1-4 on Fauque's history of service 

5 are rejected because the subject matter of these proposed Findings is also adequately 

6 addressed in the Hearing Examiner' s Proposed Findings of Fact. 

7 Fauque's proposed findings of Fact Nos. 5-6 cover coroner duties, 

8 responding to emergencies, the lack of a formal policy excepting an employee from 

9 coroner duties, or notice that exceptions from performing the duties would be 

I 0 available. These subjects are either adequately addressed by the Hearing 

11 Examiner' s Proposed Findings of Fact, or arc unnecessary to determination in this 

12 matter, and are thus rejected. 

13 Fauque's proposed Finding ofFact No.7 proposes that the Hearing Examiner 

14 tind that Fauque attended as Coroner 250-350 deaths over his fifteen year career 

15 based on an estimate provided in the testimony ofFauque. Dusterhofftestified that 

16 the coroner was called to deaths occurring in the hospital only if the decedent had 

1 7 been admitted to the hospital less than 24 hours prior to the time of death. (Tr. at p. 

18 161.) Dusterhoff testified that his estimate of the number of coroner calls per year 

19 would be 10-14, max imum. (Tr. at p. 175.) Also, whether an officer is called upon 

20 lo perform coroner duties depends on whether the ofticer is on shift . (lQ.) Based on 

21 Dust~rholTs testimony, conn icting evidence exists on the number of coroner calls 

22 of Fauque during his I 5 year career. Even in the absence of e vidence in cont1ict 

23 with Fauque's proposed Finding of Fact, the I tearing Examiner's Proposed Findings 

24 of Fact adequately address the coroner duties, and also adequately address the other 

25 proposed facts in Fauquc ' s proposed Finding of fact No. 7 (e.g. , detailing grucsoml: 

26 scenes of death that Fauque had been called to as coroner or as deputy or 

27 undersheriff). Therefore. Fuuquc' s proposed Finding of Fact No.7 is rejected. 1:or 
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the same reason, the Hearing Examiner rejects Fauque's proposed Findings of Fact 

2 Nos. 8-9-thcse proposed findings on emergencies and responding to scenes of 

3 deaths are adequately addressed by the Hearing Examiner's Proposed Findings of 

4 Fact. 

5 Proposed Finding of Fact No. I 0 ofFauque requests that the 1 learing 

6 Examiner find that the employer fai led to adopt an official debriefing policy or 

7 provide debriefing or counseling services. Fauque's proposed Finding of Fact No. 

8 10 is rejected because the failure to provide formal debriefing or counseling is not 

9 determinative of any issue in this matter. To the extent that the finding is proposed 

10 as supporting Fauque's credibility that he did not know or understand that he should 

I 1 request assistance from his employer to accommodate his condition, the proposed 

12 tinding is also rejected. Absent request for an accommodation from the employee, 

13 or in the circumstcmce where the employer should have known that the disability 

14 prevents the employee from making the request, the employer is not obligated to 

15 offer an accommodation. Barnett, 228 F.3d at 1112. Fauque successfully hid his 

16 PTSD condition from his employer. In addition, the findings proposed by the 

17 Hearing Examiner address the essential considerations in weighing Fauque 's 

18 credibility on his reasons for failing to seek additional assistance with his 

19 difficulties, i.e., Fauque's principal motivation was to conceal from his employer 

20 and his community his illegal drug activity, and continue the activity. 

21 Fauque's proposed Findings of Fact Nos. 11-13 are rejected because the facts 

22 underlying these proposals are adequately addressed in the Hearing Examiner's 

23 Proposed Findings ofF act, and also because they exaggerate the clarity of the 

24 version of events attributed to Fauque's testimony, or are otherwise not supported 

25 by the test imony. For example. Fauquc's proposed Finding of Fact No. 13 otTers 

26 that the Hearing Examiner find that Fauque took a leave of absence in 2008 to 

27 specifically address his depression and anxiety. As detailed in the Hearing 
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Examiner' s proposed findings, "probably" in 2007, Fauque testified that he 

2 extended his vacation or leave because of anxiety resulting in his dreading to return 

3 to work. However, this testimony does not support the proposed finding that 

4 Fauque took a leave of absence in 2008 to specifically address anxiety and 

5 depression from PTSD. Also in 2008, as explained in Dusterhoffs testimony, 

6 Fauque was put on administrative leave pending an investigation related to 

7 allegations of misconduct by Fauque. According to Dr. Gregg's report in Exhibit 5, 

8 Fauque was under investigation in 2008 for allegedly stealing drugs from a 

9 residence. the same misconduct leading to his resignation in 2010. Yet, Fauque 

I 0 provided no testimony on whether this investigation was a source o f depression or 

11 anxiety for him in 2008. 

12 Fauque's proposed Finding of Fact also provides that ·'after substantial 

13 counseling and treatment," Fauque returned to work in 2008. However, Fauque 

14 never testiticd to receiving substantial counseling and treatment C~llowing any return 

15 to work. Fauque· s testimony was that he ''didn't establish really a therapeutic 

16 relationship' ' with his counselor in 2008 (Tr. at p. 34); the counseling only occurred 

17 "over a period of a couple of months" (Tr. at p. 31 ); and Fauque was not 

18 forthcoming to his counselor with respect to his claimed PTSD problems- "even 

19 though I went to her l the counselor 1 a couple of times, I wasn ' t completely open 

20 about everything that was going on with my life." (Tr. at pp. 33-34.) 

2 1 Fauque·s proposed Findings of Fact Nos. 14-21 deta il facts on development 

22 of Fauque's opioid addiction and PTSD, and his treating experts· opinions on these 

23 matters . These proposals arc rejected because the subject matter of these proposed 

24 tindings is more correctly addressed in the Hearing Examiner's proposed findings. 

25 /\s set out in the Hearing Examiner's Proposed Findings of Fact, the Hearing 

26 Examiner is not persuaded that Fauque has carried his burden of showing by a 

27 preponderance of the evidence that he suffered from a disabling condition as a result 
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of his PTSD at the time of his resignation, or that the condition could not have been 

2 effectively accommodated by his employer. 

3 Fauque' s proposed Finding of Fact No. 22 sets out that the "Montana Public 

4 Employees Administration'' [or the Board-see above, Hearing Examiner' s 

5 Proposed Finding of Fact No. 3] previously denied disability bene tits to Fauque 

6 "without any medical examination by the Public Employees Retirement 

7 Administration, or any request for an examination." With respect to this proposed 

8 finding, it is undisputed that Dr. Gregg did not examine Fauque, as already set out in 

9 the Hearing Examiner 's Proposed Finding of Fact No. 12. 

I 0 However, in connection with the fact that Dr. Gregg did not examine Fauque 

11 or conduct a review that consisted of more than a review of records, Fauque seeks to 

12 exclude consideration of the testimony of Dr. Gregg for the reasons set out in his 

13 proposed Conclusion of Law No. 4. Fauque proposes a ruling that Dr. Gregg's 

14 testimony cannot be considered competent under Mont. R. Evid. 702, or that it is 

15 incompetent under ethical mandates governing the practice of psychology. In 

16 advocating that the law allows or requires an examination by Dr. Gregg prior to 

17 admission of his opinion testimony, Fauque relics on Mont. Code Ann. §§ 19-3-

18 I 015 and 19-7-612, statutes on cancelation of disability benefits. (Doc. No. 17, 

19 Petitioner ' s Brief in Support of His Proposed Findings of Fact and Conclusions of 

20 Law. p. 12.) 

21 Fauque also relies on ethical guidelines referred to in questioning on cross-

22 examination of Dr. Gregg, arguing that Dr. Gregg's opinion is not competent 

23 evidence because of Dr. Gregg 's failure to follow the guidelines requiring an 

24 examination prior to rendering an opinion. (Doc. No. 17, Petitioner's Brief in 

25 Support of llis Proposed Findings of Fact and Conclusions of Law, pp. 8-1 0.) With 

26 respect to this contention, there has been no formal request that the llcaring 

27 Examiner take notice of the contents of these ethical requirements. and Fuuquc 
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failed to provide copies of the documents containing the ethical requirements. 

Instead. Fauque quotes provisions advocated as applicable here. and refers the 

Hearing Examiner to a website. 

Fauque cited no case where a psychologist's opinion has been excluded 

under Article VII of the Rules of Evidence (Rules 702 and 703 cover expert 

opinions) based on failure to comply with the ethical requirements that arguably 

require an examination prior to rendering an opinion. To the contrary. a similar 

argument made to the Montana Supreme Court in EBI\Orion Group. was rejected. 

EBI \Orion Group, at ~1 22. Other courts addressing the issue have ruled in accord 

with the view expressed in EBI\Orion Group. See Peteet v. Greenhill, 868 F.2d 

1428, 1432 (5th Cir. 1989); In re Paoli Railroad Yard PCB Litigation, 35 F.3d 717, 

762 (3rd Cir. 1994); James v. Martin Transport, LTD., 2006 U.S. LEXIS 91768, *6 

(N. Dist. Ind .. December 15, 2006). 

Dr. Gregg 's testimony on the extent of his review included that he was 

retained by the Board to adv ise the Board on the di sability application. err. at p. 

135 .) Dr. Gregg has conducted numerous ''face-to-face' ' examinations of applicants 

for disability benefits, either under programs providing disability benefits through 

the Social Security Administration , or the Veterans Administration, in cases where 

the claimed disability is from PTSD. (Tr. at p. 88-89.) However, with respect to 

Fauque' s application for di sability benefits under the SRS, he testified he 

understood his ass ignment from the Board was to make a recommendation 

J'ollowing review ofFauque' s application and treatment records. (Tr. at p. 131-

135.) 

Contrary to Fauque' s argument citing Mont. Code Ann.~§ 19-3-1015 and 

19-7-61 2 , the applicable statute, Mont. Code Ann. § 19-2-406(2), does not provide 

that the Board ' s retained expert must conduct an examination. 'fhe applicable 

statute provides that the Board '"shall retain medical personnel to advise it in 
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assess ing the nature and extent of disabling conditions while reviewing claims for 

2 disability requirement." Mont. Code Ann.§ 19-2-406(2). While the language on 

3 retaining medical personnel to advise the Board is mandatory, subsection I of Mont. 

4 Code Ann. § 19-2-406 provides only that the Board "may order medical 

5 examinations." (Emphasis added. ) Further, even assuming the provisions o f Mont. 

6 Code Ann. § § I 9-3-1 0 15 and I 9~ 7-612 (statutes concerned with cancellation of 

7 disability benefits), applied here, these statutes also grant the Board discretion on 

8 whether a medical examination will be required. 

9 Based on Dr. Gregg's testimony, he was never provided any order from the 

I 0 Board directing that Fauque be examined for the purpose of eva luating Fauque's 

11 claim. The Board requested he review the records and advise it on the claim, as 

12 authorized by the applicable statute. Based on the record , the sta tute, EBI\Orion, 

I 3 and Mont. R. Evid . 702 and 703 , the opinion testimony of Dr. Gregg is competent 

I 4 and may be relied on by the Board. The lack of examination goes to the weight, not 

I 5 the admissibility of the testimony. 

16 Finally, Fauque proposes that the Hearing Examiner conc lude that grounds 

17 do not exist for conc luding that Fauque may be denied benefits based on disability 

I 8 aris ing from gross negligence, w illful misconduct, or violation o f the law under 

19 Mont. Code Ann. § 19-2-906. (Fauque's proposed Conclusion of Law No. 1.) In 

20 Fauque's proposed Finding of Fact No. 16, Fauque outlines the circumstances 

2 I demonstrating that his misconduct did not result in tennination of his employment. 

22 With respect to the MPERA position, the MPERA proposed no findings or 

23 conc lus ions based on a contention that bcne ti ts should be denied pursuant to Mont. 

24 Code Ann. § I 9-2-906. However, the MPERA ' s Prehearing Memorandum set out 

25 as a legal issue whether denial o f bene tits should m.:cur because Fauquc's disability 

26 was proximate ly caused by his gross negligence. willful misconduct or violation of 

27 the law. 
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The record docs not support a finding that the condition claimed to be 

disabling-PTSD, arose from gross negligence, willful misconduct or violation of the 

law. In addition, given the lack of a proposed finding on this issue from the 

MPERJ\, it appears the MPERA abandoned any contention that disability could be 

refused based on Mont. Code Ann. § 19-2-906. Therefore, as set out in the 

introduction section above, and to the extent this issue is not moot, the record in this 

matter does not support finding or concluding that Fauque should be made ineligible 

lor retirement benefits under the SRS based on Mont. Code /\nn. 9 19-2-906, and 

this decision may be considered as also resolving this issue, unless otherwise 

addressed by the Board in its final decision in this matter. 

CONCLUSION 

For the reasons detailed above, the Hearing Examiner recommends that the 

Board find and conclude that Fauque is not eligible for disability retirement under 

the SRS. 

DATED this /May ofNovembcr, 2012. 

C. MELCHER 
I aring Examiner 

gency Legal Services Bureau 
17 12 Ninth Avenue 
P.O. Box 20 1440 
Helena, MT 59620-1440 
( 406) 444-2026 
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CERTIFICATE OF SERVICE 

J hereby certi ty that I caused a true and accurate copy of the foregoing 

I I caring Examiner' s Proposed Findings of Fact, Conclusions of Law and Order to 

be mailed to: 

Ms. Katherine E. Talley 
Public Employee Retirement Administration 
P.O. Box 20013 1 
Helena, MT 59620-0131 

Mr. Ben A. Snipes 
Lewis, Slovak, Kovacich & Marr, P.C. 
P.O. Box 2325 
Great Falls, MT 59403 
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STATEMENT OF THE ISSUE 

 Whether the District Court erred in affirming the determination of the Public 

Employees’ Retirement Board that Jeff Fauque is not eligible for disability 

benefits? 

STATEMENT OF THE CASE  

Fauque was caught using his law enforcement position to steal prescription 

drugs in October 2010; he subsequently pled guilty to criminal charges with the 

condition that he relinquish all of his law enforcement certifications.  (Ex. 4, 

Judgment and Order Suspending Sentence, State v. Fauque).   He terminated his 

position as a deputy sheriff in November 2010 and applied for disability benefits 

from the Sheriffs’ Retirement System (SRS) in January 2011.  Following 

administrative review and a contested case proceeding the Montana Public 

Employees’ Retirement Board (PERB) issued a Final Order on January 10, 2013 

denying his application for disability benefits.  Fauque then filed a petition for 

judicial review of the PERB’s order in the First Judicial District Court of Lewis 

and Clark County.  Upon review of the entire record and in consideration of oral 

arguments, the District Court issued a September 23, 2013 Order on Petition for 

Judicial Review affirming the PERB’s Final Order determining Fauque is not 

eligible to receive SRS disability benefits.  He appeals that decision. 
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STATEMENT OF THE FACTS 

Fauque worked for the Glacier County Sheriff’s Office and was a member of 

the Sheriffs’ Retirement System from 1995 to 2010.  He started as a deputy, then 

was promoted to sergeant and finally undersheriff.  (Admin. Tr. at 16:3-17:18.)   In 

2007 or 2008 he started to use his law enforcement position to steal prescription 

drugs from Glacier County residents.  (Id. at 39:14-40:9; Ex. E.)  On October 4, 

2010, he entered a local home to search for and steal prescription drugs.  (Admin. 

Tr. at 41:20-42:10.)  He was criminally charged in the Glacier County District 

Court for this conduct and ultimately pled guilty to Official Misconduct and 

Criminal Trespass to Property, a plea which included the requirement he relinquish 

all of his Montana Public Safety Officer Standards and Training (POST) 

certifications.  (Ex. 4.)  Following Fauque’s October 4, 2010 arrest, he sought 

treatment for opioid dependency, first at Pathways in Kalispell, then at Rimrock in 

Billings.  (Admin Tr. at 43:7-44:3.)   

In January 2011 he filed an incomplete application for SRS disability 

benefits.  He did not submit all of the required documents for his application until 

May 2011, delaying the PERB’s full review of his application until their monthly 

meeting in June 2011, more than 6 months after his misconduct and termination.  

The PERB denied his application for disability benefits in their initial 

determination and Fauque appealed.  A reconsideration of his application before 
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the PERB was scheduled for September 8, 2011; however, Fauque then requested 

and the PERB agreed to postpone their reconsideration to allow him even more 

time to acquire and submit additional documentation in support of his application.  

Fauque’s postponed reconsideration was heard before the PERB on December 8, 

2011.   The PERB again denied disability benefits concluding as recommended by 

psychologist Dr. Dean Gregg, the PERB’s medical reviewer and medical expert 

who testified in this case, that the records did not establish a disability. Dr. Gregg 

explained that in his review he looks both for a disorder and impairment.  (Admin. 

Tr. at 91:5-92:13.)  While he concurred with the finding of PTSD here, he did not 

find evidence that it was impairing.  Id.  This conclusion is supported by his review 

of Fauque’s entire disability application including the employer’s job duty 

questionnaire, attached job description, medical records from before and after the 

October 2010 incident, the records of Drs. Webb, Pullen and Stivers, and their 

deposition testimony. 

The Employer Questionnaire submitted with Fauque’s application shows 

that he was able to perform his job duties as detailed in his job description until his 

October 4, 2010 arrest.  (Ex. 2.)  He was not deemed unfit for duty until that 

incident.  (Admin. Tr. at 154:2-6.)  Prior to his arrest, Fauque did not express 

concerns about PTSD (id. at 150:14-16) or any other concern about his ability to 

do his job; nor did he request job duty modifications.  (Id. at 75:2-19, 152:2-11.)  
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Fauque had no negative performance appraisals (id. at 139:10-16) and he was not 

only able to accomplish the essential functions of his primarily administrative job 

duties as the undersheriff, but exceeded expectations.  (Id. at 138:18-139:9.)  When 

asked if Fauque adequately performed his job duties prior to this incident, Sheriff 

Dusterhoff, his former supervisor stated: 

Yes. Yes.  He wrote several policies, he was very crucial in what he 

established with the jail.  He performed exceptionally. 

 

He was the DARE officer for our agency.  He was also selected as officer of 

the year by our agency. 

 

As I said, he did some admirable work, and it reflected well upon law 

enforcement and it reflected well upon our department. 

 

(Id. at 155:1-5, 157:7-9, 157:20-24.)  

Months after initially submitting his disability application, Fauque submitted 

a summary with dates of exposure to nine accidents occurring between 1996 and 

2007, each involving a death that he attended while on duty.  (Ex. 2.) However, he 

submitted no corroborating evidence that the effects of these deaths incapacitated 

him prior to his arrest and later diagnosis of PTSD during his treatment for opioid 

dependency.  On the contrary, Dusterhoff testified to not seeing any observable 

symptoms of PTSD while they worked together – Fauque was not unusually 

jumpy, tense or startled at work and did not avoid calls or miss scheduled work.  

(Admin Tr. at 150:11-20.)  Further, medical records indicate that Fauque actually 
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used on-duty calls to houses where people had died to go through their medications 

and to take their opioids.  (Ex. E at 1.)    

Fauque submitted two Attending Physician’s Statements in support of his 

application, but neither evidenced consideration by the attending physician of the 

requirements to demonstrate a disability.  The undated Attending Physician’s 

Statement from Dr. Rick Pullen, who first diagnosed Fauque’s PTSD at the 

Rimrock Foundation (Depo. Pullen 30:21-25, 31:1) did not recommend disability.  

(Ex. F.)  Dr. Pullen’s Statement indicated that Fauque’s prognosis was uncertain 

and he did not indicate that he had reviewed Fauque’s job description, nor that he 

had any awareness of available accommodation.  He wrote that he was “unable to 

state” the impact Fauque’s medical condition had on his ability to perform his job 

and was “unable to state” whether the condition would be temporary or permanent.  

Id.   

The Attending Physician’s Statement dated December 23, 2010 from Dr. 

Randy Webb, Fauque’s personal physician, conflicted with Dr. Pullen’s Statement 

by concluding that Fauque should not work again as a law enforcement officer, but 

also indicated that Dr. Webb had not reviewed Fauque’s job description, made no 

reference to accommodations and indicated no awareness that any 

accommodations were available. (Ex. B.)   
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Fauque has not and cannot prove that he was unable to perform his job with 

reasonable accommodation as required to establish a disability.  Section 19-2-

406(2), MCA; Admin. R. Mont. 2.43.2602.   It is undisputed that Fauque did not 

request job accommodations as required.  Although accommodation could have 

been provided, including relief from coroner duties, altered job duties, medical 

leave, counseling, or other treatment, it was not attempted because he did not make 

a need for accommodation known.  (Proposed Order, Findings, ¶ 16; Admin. Tr. at 

154:7-25, 174:21-25, 175:4-25.)  Fauque does not qualify for disability benefits. 

Although the Court is not tasked with determining whether there is evidence 

to support different findings than those made, to the extent Fauque’s Statement of 

Facts differ from the findings made, they were not adopted for the reasons 

explained in the hearing examiner’s findings and as detailed below.  (Proposed 

Order, Additional Discussion: Parties’ Proposed Findings of Fact at 22-29.) 

Whereas Fauque claimed he attended approximately 250-300 deaths, 

Fauque’s former supervisor testified that the number of coroner calls per year, 

including natural deaths, was a maximum of 10-14 and that whether an officer was 

called upon to perform coroner duties depended on whether the officer was on shift 

and if the death occurred outside a hospital.  (Admin. Tr. at 161, 175:6-25.)  

Fauque himself submitted a list compiled by the current Sheriff at his request, of 

only nine deaths he attended during his 15 year tenure with the Glacier County 
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Sheriff’s Office.  (Ex. 2.)  Fauque’s statements describing leave he took from work 

and the associated emotional issues he was experiencing overstates the clarity of 

the version of events described in the record.  While he testified to having taken 

leave in 2008 to address job stresses, PTSD, feelings of doom and suicidal ideation 

(Admin. Tr. at 32-41), the record shows he was suspended in 2008 due to an 

investigation for allegedly stealing drugs.  (Id. at 139:17-23; Ex. 5 at 5, ¶ 3.)  The 

record also includes an admission that his suicide threat was made to get help for 

his drug addiction.  (Ex. E at 2.)   

Fauque’s claim that his opioid abuse was proximately caused by job-related 

stress and disabling PTSD overstates the conclusions provided by his treating 

physicians in this regard and disregards critical details contained in the record.  

Although he was treated by Dr. Webb for depression before October 4, 2010, Dr. 

Webb said prior to that point Fauque did not have “any complaints related to his 

work as a police officer that was predisposing him or causing him to feel 

depressed.”  (Depo. Webb at 12:2-15.)  Significantly, Fauque’s conclusion about 

the cause of his opioid abuse ignores his history of abuse unrelated to his 

employment, as summarized in the November 11, 2010 Discharge Summary from 

the Rimrock Foundation.  He explained there that he was “first abusing opiates at 

age 39 following the removal of his wisdom teeth,” that he recalled telling his wife 

that he “could get addicted to this stuff,” (Ex. E at 3) and that he was using opioids 



8 

“more heavily” following his second sinus surgery.  (Id. at 1.)  His causal 

conclusion here also ignores the six other clinical problems identified prior to 

PTSD in Rimrock’s Discharge Summary (Ex. E) and his own testimony about the 

cause of his opioid addiction:  

“I have other issues that have caused this addiction in my life that I have to 

resolve because if I don’t address those issues, I’m not going to be able to 

stay in recovery…”   

 

(Admin. Tr. at 48:8-12.)   

  Fauque’s treating physicians did not unanimously and unequivocally 

conclude his PTSD precipitated and proximately caused his opioid abuse.  In fact, 

Dr. Pullen opined that “it would be speculating” to answer whether Fauque’s 

PTSD predated his opioid dependence.  (Depo. Pullen at 20:22-21:12.)  Dr. Webb, 

the only provider to both treat Fauque prior to his arrest in 2010 and to testify in 

this case never himself diagnosed PTSD during the course of his treatment of 

Fauque, which started in 1997.  (Depo. Webb at 13:15-21, 34.)  While Dr. Webb 

eventually relied on Fauque’s PTSD diagnosis from Rimrock, he stated he was not 

sure PTSD precipitated Fauque’s opioid dependency.  (Id. at 15:12-23, 39:12-15.)   

Dr. Stivers did not meet Fauque or become acquainted with his case until 

August 2011 and had to “assume that he was in fact developing PTSD prior to 

2010, 2011.”  (Depo. Stivers at 38:20-24.)  Nonetheless, Dr. Stivers did conclude 

in November 2011 that Fauque’s PTSD was the proximate cause of his drug 
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addiction.  (Ex. A.)  However, Dr. Stivers did not have access to Fauque’s 

employment records or other important medical records and his opinion in support 

of Fauque’s disability was based on statements Fauque made to him nearly a year 

after his arrest.  (Depo. Stivers at 8:2-4, 31:1-8, 32:20-25, 40:23-41:7.)  

STANDARD OF REVIEW 

 Judicial review of a final agency decision is limited by § 2-4-704, MCA.  In 

conducting its review, “the court may not substitute its judgment for that of the 

agency as to the weight of the evidence on questions of fact.”  Section 2-4-704(2), 

MCA.  The court may reverse or modify the agency’s decision if the administrative 

findings are “clearly erroneous in view of the reliable, probative, and substantial 

evidence on the whole record.”  Id.   

The test the Montana Supreme Court has adopted to determine if a finding is 

clearly erroneous requires the Court to review the record to see if the findings are 

supported by substantial evidence and if so to determine whether the agency 

misapprehended the effect of the evidence.  Weitz v. Mont. Dept. of Nat. Resource 

& Conserv., 284 Mont. 130, 943 P.2d 990 (1997).  Even if substantial evidence 

exists to support the findings made and the evidence has not been misapprehended, 

the court may still determine a finding is clearly erroneous if a review of the record 

leaves the court with a definite and firm conviction a mistake was committed.  Id.  
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In reviewing findings, “the question is not whether there is evidence to 

support different findings, but whether substantial evidence supports the findings 

actually made.”  Knowles v. State ex rel. Lindeen, 2009 MT 415, ¶ 21, 353 Mont. 

507, 222 P.3d 595.  The court should give deference to an agency’s evaluation of 

evidence where its experience, technical competence and specialized knowledge 

are used, and great deference should be given to the hearing examiner’s 

determinations as to witness credibility due to his unique position of observing live 

testimony.  Id.  Conclusions of law are reviewed for correctness.  Id. 

SUMMARY OF THE ARGUMENT 

The District Court correctly affirmed the PERB’s Final Order denying 

Fauque’s application for disability benefits and determining the Final Order was 

based on substantial evidence, the effect of which was correctly apprehended and 

that in review of the record it was left with the definite and firm conviction the 

PERB did not commit a mistake.  Although Fauque will be eligible for service 

retirement benefits when he attains age 50, he does not qualify for disability 

benefits.  The PERB does not dispute the existence of Fauque’s PTSD but based on 

substantial evidence concluded that it was not disabling.  Fauque was able to and 

did perform the duties of his position until his drug addiction led him to engage in 

criminal conduct on October 4, 2010.  He terminated employment not because he 

was disabled, but because of his own misconduct.  
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ARGUMENT 

I. The District Court’s Order affirming the PERB’S decision to deny 

Fauque’s application should be affirmed because he is not eligible for 

SRS disability benefits.  

Disability under the provisions of the Sheriffs’ Retirement System means: 

a total inability of the member to perform the member's duties by reason of 

physical or mental incapacity. The disability must be incurred while the 

member is an active member and must be one of permanent duration or of 

extended and uncertain duration, as determined by the board on the basis of 

competent medical opinion. 

 

 Section 19-2-303(20), MCA (emphasis added).  In this context, “total inability” 

means “the member is unable to perform the essential elements of the 

member’s job duties even with reasonable accommodation” required by the 

Americans with Disabilities Act (ADA).  Section 19-2-406(2), MCA; Admin. R. 

Mont. 2.43.2602(5).   An applicant for disability benefits must also submit a job 

duty questionnaire completed by his employer and an attending physician’s 

statement before the PERB will consider the application.  Admin. R. Mont. 

2.43.2602(2). 

 Although Fauque has submitted evidence illustrating the presence of 

depression, opioid dependence and PTSD among other clinical problems, the mere 

existence of a problem or disorder does not constitute a disability under the 

governing provisions.  To constitute a disability, a member’s medical condition 

must prevent the member from performing their job duties, even with reasonable 

accommodation.  Admin. R. Mont. 2.43.2602(4) (“The employer of the disability 
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benefit applicant must define the essential elements of the member’s position and 

show reasonable accommodation was attempted for the member’s disabling 

condition(s) in compliance with the Americans with Disabilities Act statutes and 

rules.”).   

 The employer’s duty to accommodate under the Americans with Disabilities 

Act only arises when the employee requests accommodation or the employer 

knows or has reason to know that the disability prevents the employee from 

requesting accommodation.  Barnett v. U.S. Air, Inc., 228 F.3d 1105, 1112 (9
th

 Cir. 

2000)(vacated in part on other grounds).  This duty was not triggered here because 

Fauque did not request accommodation and there is no evidence the employer 

knew or had reason to know that Fauque had a disability preventing him from 

requesting an accommodation.  Contending that Fauque may have been required to 

respond to an emergency despite accommodation is speculative, as is the 

conclusion that no accommodation of any kind would have been successful.  Both 

arguments fail to prove that any accommodation would have been ineffective.   

A. The record contains substantial evidence supporting the  

PERB’s decision. 

The PERB’s Final Order in this matter adopted the hearing examiner’s 

Proposed Order.  The hearing examiner thoroughly reviewed and weighed the 

evidence, as indicated by his thirty-page Proposed Order with frequent citations to 

the record, including three medical depositions, the testimony of Fauque, his 
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former supervisor, and the PERB’s medical examiner during the nearly five hour 

long hearing.  Each finding made was supported by substantial evidence in view of 

the whole record and a thorough explanation for the exclusion of those proposed 

findings that were not adopted was included.  (Proposed Order at 22-29.) 

Because the hearing examiner is in the unique position of hearing and 

observing all testimony entered, his findings, especially as to witness credibility, 

are entitled to great deference.  Brackman v. Bd. of Nursing, 258 Mont. 200, 205, 

851 P.2d 1055, 1058 (1993).  After hearing all the testimony and reviewing the 

entire record in this case, the hearing examiner determined that Fauque was not 

eligible for SRS disability benefits provided under § 19-7-601(2), MCA.  In 

making this determination, he carefully explained why he largely based his 

decision on testimony from Sheriff Dusterhoff and Dr. Gregg.  The District Court 

supported this determination finding the PERB’s denial of benefits was supported 

by substantial evidence as summarized below. 

 Prior to his 2010 resignation, Fauque competently performed his job duties.  

Although Fauque alleged in his disability application (Ex. 2) that depression, drug 

addiction and PTSD caused incapacity or prevented him from performing his job 

duties, this allegation is not supported by Sheriff Dusterhoff, his former supervisor.  

While the existence of Fauque’s medical condition(s) and their permanence are 

obviously within the scope of expert medical opinion, whether Fauque was 

http://www.lexis.com/research/xlink?app=00075&view=full&searchtype=le&search=258+Mont.+200
http://www.lexis.com/research/xlink?app=00075&view=full&searchtype=le&search=258+Mont.+200
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adequately performing his job is a question for his supervisor.  Medical records 

based on Fauque’s self-reporting after his termination are not an accurate measure 

of his previous job performance.  Unlike Fauque’s doctors, Fauque’s supervisor 

has personal knowledge of Fauque’s work through daily observation over the 

course of 15 years of working together and directly supervising Fauque for the last 

seven or eight of those years.  (Admin.Tr. at 137:10-138:10.)  As detailed above, 

Dusterhoff testified he worked closely with Fauque on a daily basis and that 

Fauque was able to and did adequately perform the essential elements of his 

position until he engaged in misconduct on October 4, 2010.  (Id. at 139:10-143:5.)    

 In spite of the hearing examiner’s well-reasoned reliance on Dr. Gregg’s 

testimony, Fauque attempts to discredit his testimony under Montana Rule of 

Evidence 702.  This rule provides:  

If scientific, technical, or other specialized knowledge will assist the trier of 

fact to understand the evidence or to determine a fact in issue, a witness 

qualified as an expert by knowledge, skill, experience, training, or education 

may testify thereto in the form of an opinion or otherwise. 

 

Id.  In support of his argument to discredit Dr. Gregg, Fauque also cites Harris v. 

Hanson, 2009 MT 13, ¶ 36, 349 Mont. 29, 201 P.3d 151, which provided three 

ways to test an expert’s reliability under Mont. R. Evid. 702.  These tests include: 

(1) whether the expert field is reliable, (2) whether the expert is qualified, and     

(3) whether the qualified expert reliably applied the reliable field to the facts.  
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Harris, ¶ 36.  Where the first two tests are satisfied, the third is a question for the 

fact finder.  Id.   

 Fauque does not argue about the reliability of the field of psychology.  As to 

the second test, Dr. Gregg’s knowledge and experience are extensive.  Dr. Gregg 

has a Ph.D. in psychology and has evaluated over 3,000 disability benefit cases 

counting examinations and record reviews (Ex. 9), which include approximately 

600 examinations for the Veterans’ Administration in the last five years of 

individuals who were alleging PTSD.  (Admin. Tr. at 88:18-89:9.)  As to the third 

test, the hearing examiner determined that Dr. Gregg did provide a competent 

opinion on which to base the decision to deny Fauque’s claim.  (Proposed Order at 

21:16-19) 

 Despite the hearing examiner’s determination in this regard, Fauque argues 

that Dr. Gregg’s opinion is unreliable because he did not contact Fauque’s 

physicians or examine Fauque.  However, the PERB is not required to conduct a 

medical examination of an applicant for disability benefits, nor to contact the 

applicant’s medical providers.  Dr. Gregg was retained by the PERB to advise 

them on the disability claim based on the application and medical records as 

required by Montana law.  Section 19-2-406(4), MCA (“The board shall retain 

medical personnel to advise it in assessing the nature and extent of disabling 

conditions while reviewing claims for disability retirement.”)   Fauque cites no 
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case where a psychologists’ opinion has been excluded for lack of personally 

examining the subject of the opinion and the Montana Supreme Court rejected this 

argument in EBI\Orion Group v. Blythe, 1998 MT 90, 288 Mont. 356, 957 P.2d 

1134 (relying on the expert opinion of a psychologist who had not examined the 

claimant but reviewed the claimant’s records and observed his testimony).  Other 

courts have rejected similar arguments.  See Sweet v. United States, 687 F.2d 246, 

249 (8th Cir. 1982); Peteet v. Dow Chemical Co., 868 F.2d 1428, 1432 (5th Cir. 

1989); James v. Marten Transp., LTD., 2006 U.S. Dist. Lexis 91768, *6 (N. Dist, 

Ind. Dec. 15, 2006).   

 In further support of his argument that Dr. Gregg’s opinion is unreliable, 

Fauque cites Cottrell v. Burlington N. R.R. Co., 261 Mont. 296, 863 P.2d 381 

(1993).   This case is distinguishable from Cottrell, where the expert witness in 

question, a neurosurgeon, was asked to apportion the plaintiff’s symptoms and 

disability between two injuries that occurred nine years apart.  The neurosurgeon 

did not examine the plaintiff, did not read any of the plaintiff’s deposition 

testimony, nor the treating physician’s testimony and he did not know anything 

about the plaintiff’s job description.  Cottrell, 261 Mont. at 302-303, 863 P.2d at 

385.  Here, Dr. Gregg’s review of the case and his opinion were very thorough – he 

spent more than ten hours on three different occasions reviewing Fauque’s entire 
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disability application.
1
    Dr. Gregg’s review included the employer’s job duty 

questionnaire and attached job description; medical records from before and after 

the October 2010 incident,  including records from Fauque’s 2008 medical 

provider, Terry Hanson; Pathways records; Rimrock records; the records of Drs. 

Webb, Pullen and Stivers, and their deposition testimony.  None of the three 

treating physicians had access to all of this information or testified to spending this 

amount of concentrated time on Fauque’s case.  Dr. Gregg was fully aware of 

Fauque’s medical conditions and employment circumstances and clearly 

established the foundation to provide a reliable opinion as an expert witness under 

M.R.Evid 702.  The Board was entitled to and did appropriately rely on the opinion 

testimony of Dr. Gregg, which was supported by substantial evidence. 

B. The hearing examiner did not misapprehend the effect of  

the evidence.  

In making his determination, the hearing examiner carefully explained why 

he ultimately assigned more weight to the testimony of the PERB’s medical 

examiner, Dr. Gregg, than Fauque’s treating physicians.   Although Fauque 

contends that his claim for disability benefits should solely be based on the 

judgments of his treating physicians, the hearing examiner, the PERB and District 

Court found this argument to not be persuasive.  As this Court found in Weber v. 

Public Employees’ Ret. Bd., 270 Mont. 239, 246, 690 P.2d 1296, 1300 (1995), in 

                         
1
 These occasions include the PERB’s initial consideration, their reconsideration and the administrative hearing.   
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evaluating a claim for disability benefits the PERB must generally accord special 

weight to the opinions of treating physicians.  However, a treating physician’s 

opinion as to the existence of disability is not conclusive, particularly where his 

opinion rests largely on what his patient tells him.  EBI\Orion Group, ¶¶ 13-14.  

Similarly, the treating physician’s beliefs are not binding on a fact finder, whose 

function is to weigh the credibility of both medical evidence and non-medical 

evidence.  Id.  Absent this rule, the role of the fact finder, who is in the best 

position to assess witnesses’ credibility and testimony, would be misappropriated 

by the treating physician, who often does not have the full benefit of all the 

evidence presented and whose principal duty is owed to his patient.  Id.  See also 

Wright v. Ace Am. Ins. Co., 2011 MT 43, ¶ 29, 359 Mont. 332, 249 P.3d 485, citing 

Snyder v. S.F. Feed & Grain, 230 Mont. 16, 27, 748 P.2d 924, 931 (1987) 

(determining a treating physician’s opinion is not always entitled to more weight 

than that of other physicians, especially where the treating physician is not as 

knowledgeable about a diagnosis as the non-treating physician).  In assigning 

weight to expert medical opinions, consideration should not only be given to 

whether the expert has physically examined the claimant, but to the expert’s 

background and experience working with the particular condition in question.  

Mont. State Fund v. Grande, 2012 MT 67, ¶¶45-46, 364 Mont. 333, 274 P.3d 728.   
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This case is distinguishable from Weber in several important ways.  In that 

case, the PERB had not engaged a medical expert and did not present any 

testimony to contradict the treating physician’s deposition testimony in the 

determination to deny benefits.  Weber., 270 Mont. at __, 690 P.2d at 1300.  Here, 

the PERB engaged and relied on the live testimony of their medical expert, Dr. 

Gregg to contradict that of the treating physicians.  The PERB also relied on the 

live testimony of Fauque and Sheriff Dusterhoff during the administrative hearing.  

Further, after considering the medical depositions, hearing the live testimony and 

considering the rest of the record, the hearing examiner explained the clear and 

convincing reasons for affording reduced weight to the opinions of the treating 

physicians Fauque engaged and paid, and whose diagnosis of disabling PTSD 

rested largely on Fauque’s self-reporting.  (Depo. Stivers at 16:13-17:4, Depo. 

Pullen at 10:5-10.)  While Fauque’s physicians may genuinely believe his claims, 

if their opinions were conclusive as he urges, there would be no need for the PERB 

to employ a medical examiner and no role here for a fact finder.   

Nevertheless, the hearing examiner undertook his fact finding role here 

weighing Fauque’s self-reporting against the other evidence presented, including 

employer testimony.  Fauque’s own testimony suggested that his medical records 

are not all based on complete and accurate information because he has not always 

been forthcoming or “completely honest” with his medical providers.  (Admin. Tr. 
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at 36:1-9, 52:10-19, 53:12-21; Depo. Stivers at 40:23-41:5.)  The hearing examiner 

found that the treating physicians’ opinions that Fauque had been unable to 

perform his duties prior to his misconduct and termination were based on 

incomplete information, and were not actually produced until well after his 

misconduct and termination when it was no longer possible to evaluate 

accommodations.  (Proposed Order, Findings, ¶¶18-21.)   

 Significantly, none of Fauque’s treating physicians reviewed his job duties 

(Ex. B at 2, Ex. F at 2) or acknowledged awareness of the difference between the 

primarily administrative duties assigned to Fauque as undersheriff versus those of a 

sergeant or deputy.  (Ex. 2 at 6-10.)  None of his treating physicians consulted 

Fauque’s employer or evaluated a plan to address the claimed impediments to 

accommodation, because no accommodation was attempted.  None of them 

asserted that Fauque’s mental state had deteriorated to the point that he was no 

longer able to control his actions or that he was not responsible for his voluntary 

misconduct.  Each of them owed a principal duty to their patient, and, unlike the 

PERB’s medical examiner, Dr. Gregg, none of them had the full benefit of all of 

the evidence presented in this case.  Dr. Gregg had the unique perspective and 

advantage as a third party physician able to thoroughly review all of the records in 

this matter, including those dating back to 2008.  (Admin. Tr. at 93:1-95:10.)  

These records were not provided to all of Fauque’s treating physicians but 
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constituted part of Dr. Gregg’s review and basis for recommending denial.  (Ex. 5 

at 5, ¶3.)    

 The hearing examiner also assigned less weight to the opinions of the 

treating physicians and psychologist in this case and relied on the opinion of Dr. 

Gregg due to his significant expertise and qualifications working with PTSD and 

disability claims; his recognition of additional clinical problems associated with 

Fauque’s opioid dependence; and his understanding that where benefits are sought, 

there is a need to attain independent corroboration of symptoms from friends, 

family or an employer.  (Admin. Tr. at 87:21-89:9; Ex. 9.)   Dr. Gregg 

acknowledged the importance of a treating medical provider’s opinion but stated 

that if the treating provider does not have complete and accurate information, 

“their opinions get to be on thin ice.”  (Id. at 94:4-10.)  Dr. Gregg also reported that 

he discovered inconsistencies indicating that Fauque has omitted information to 

some of his providers and “gives a different history to different people.”  (Id. at 

94:11-17.) 

 The hearing examiner made extensive findings on these factors and based on 

substantial evidence in the record, he appropriately assigned more weight to Dr. 

Gregg’s opinion than the treating physicians’ opinions.  (Proposed Order, Finding, 

¶¶ 11-13, 18.)  This determination was not based on a misapprehension of the 

evidence. 
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C. No mistake has been committed.  

 The PERB does not suggest that Fauque return to work as a law enforcement 

officer but acknowledges that he is no longer eligible for such a position because 

of the October 2010 incident and resulting conviction, which required him to 

relinquish his law enforcement certifications. Fauque competently performed his 

duties until this point; his treating professionals’ opinions that he was disabled at 

that time are not convincing and fail to acknowledge that accommodation could 

have been attempted if requested and may have been successful. This Court should 

be left with the definite and firm conviction the PERB did not commit a mistake 

when it denied Fauque’s claim for SRS disability benefits. 

CONCLUSION 

 The PERB respectfully requests this Court affirm the District Court’s Order 

on Petition for Judicial Review.  The District Court correctly affirmed the PERB’s 

Final Order determining that Fauque is not eligible for SRS disability benefits.  This 

determination was based on substantial, credible evidence and a correct 

interpretation and application of the law.   

Respectfully submitted this 10
th
 day of April, 2014. 
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