—_—

O 00 ~1 O W»n B~ W N

: ) ) ) ] P — it — —t — —_ — —t —
ﬁ ﬁ (O8] [\ —_ o \O (oe] ~J (@)Y wn =N W) [\ b o

Perry J. Sch‘neide.r, Esq.
Hannah Stone, Esq.
MILODRAGOVICH, DALE

& STEINBRENNER, P.C. FILED JaN 2

520 High Park Way AN 27 2
P.O. Box 4947 . oy At & FAUST GLERK
Missoula, Montana 59806-4947 ’ YL Brungy
Telephone: é40€32 728-1455 Deputy
Fax No: (406) 549-7077

E:Mail: perrys@bigskylawyers.com
stone(@bigskylawyers.com
Attorneys for Plaintiffs |

MONTANA FOURTH JUDICIAL DISTRICT COURT, MISSOULA COUNTY

MAUREEN GARY, Individually and as Dept. No. "’ Raren 8. Tovmserd
Personal Representative of THE -

ESTATE OF DONALD JOE Cause No. DV ~I4-11]
BEDUNAH, Deceased,
Plaintiff, COMPLAINT AND
DEMAND FOR JURY TRIAL
. =VS- .
MONTANA PUBLIC EMPLOYEE

RETIREMENT ADMINISTRATION,
and MONTANA PUBLIC
EMPLOYEES' RETIREMENT
BOARD, GREAT WEST
RETIREMENT SERVICES, AND
DOES |-V,

Defendants.

COME NOW Plaintiff, by and through undersigned counsel of record,
and hereby make the following claims against Defendants:
PARTIES
1. Donald Joe Bedunah ("Don") died on January 28, 2012, at the
age of 59 years. At the time of death, the decedent was domiciled in
Missoula County, Montana.
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2. Plaintiff Maureen Gary ("Maureen") is and was, at all times
relevant to this Complaint, a resident of Missoula County, Montana.

3.  Plaintiff Maureen is also the qualified and acting Personal
Representative of the Estate of Donald Joe Bedunah (the "Estate"), and
was duly appointed as such on March 19, 2012.

4.  Defendant Montana Public Employee Retirement
Administration (‘MPERA”) is an agency of state government responsible
for the day-to-day administration of the retirement systems located in
Helena, Lewis and Clark County, Montana.

5. Defendant Montana Public Employees’ Retirement Board
("MPERB") is a seven member board appointed by the Governor as the
administrator of the Montana Public Employee Deferred Compensation
Plan, located in Helena, Lewis and Clark County, Montana}'. |

6. Defendant Great West Retirement Services (“Great West") a
Colorado corporation, and is the service manager and administrator of
participant accounts.

7. Does |-V are individuals or entities, presently unknown, who
may be respohsible for administration or overseeing claims associated with
the retirement funds at issue in this Complaint.

JURISDICTION AND VENUE

8.  Plaintiff re-alleges the allegations of Paragraphs 1 through 7
above as if fully incorporated herein.

9.  Jurisdiction is proper as it is consistent with the provisions and
requirements of Rule 4 of the Montana Rules of Civil Procedure.

10.  Venue is proper in this jurisdiction pursuant § 25-2-122, Mont.
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Code. Ann. (2013).
FACTS COMMON TO ALL COUNTS

11. Plaintiff re-alleges the allegations of Paragraphs 1 through 10
above as if fully incorporated herein.

12. Don was previously married to Jamie Small.

1?;. The marriage between Don and Jamie was dissolved on April
6, 1993.

14. Prior to the dissolution, on or about September 1, 1992, Don
designated Jamie as the beneficiary of his Deferred Compensation Plan,
stemming from his employment with the University of Montana, with
participant ID 862827 and plan number 98469-01 (the "Account").

15. The Account is administered by the MPERA and the MPERB
through Great West. |

16. Don did not update the previous beneficiary designation on the
Account. At the time of his death, Jamie was still named benéficiary of the
Account.

17. In 1997, Don and Maureen were married, and their marriage
continued until Don's death on January 28, 2012. |

18. Don's Last Will and Testament named Maureen as the sole
beneficiary of the Estate.

19.  From about 2004 until Don's death, monthly account
statements relating to the Account were sent to Don, stating that no
beneficiary was designated with regard to the Account.

20. The Account provides that if no beneficiary is named, the funds
will go to the account holder’s estate.
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21. Following Don's death a dispute arose between Maureen,
individually and as Personal representative of the Estate, and Jamie, as to
each party's rightful share of the Account, the validity of the beneficiary
designation on the Account, and the reliance of Don and Maureen on the
monthiy account statements relating to the Account that stated no
beneficiary was designated.

22. Jamie claimed entitiement to the entire proceeds as beneficiary
named by Don. Maureen claimed entitlement to the entire proceeds as the
surviving spouse, since the monthly statements stated no beneficiary was
named.

23. On January 15, 2013 the Defendants were ordered to release
one-half of the Account's funds to Maureen and one-half to Jamie, at which
time the Account held approximately $403,500.

| COUNT |

Breach of Fiduciary Duty
24. Plaintiffs re-allege the allegations of Paragraphs 1 through 23

above as if fully incorporated herein.

25. Defendant MPERA is an agency of state government

‘responsible for the day-to-day administration of the retirement systems.

26. Defendant MPERB is the named administrator and fiduciary of
the State's Deferred Compensation Plan. As such, the MPERB is
expected to administer Don's Deferred Compensation Plan in accordance
with Title 19, Chapter 50 of the Montana Code Annotated and consistent
with the constitutional mandate governing fiduciary responsibility pursuant

to Article VIlI, Section 13 and 15 of the Constitution of the State of
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Montana.

27. Great West, as service manager, is a plan administrator with
duties delegated by MPERB, and has fiduciary responsibilities with respect
to those duties.

28. The Defendants had a fiduciary duty to the Plaintiffs, as
represented Beneficiaries of the Deferred Compensation Plan, fo
administer the Account in the best interest and exclusive benefit of plan
partic'ipants and beneficiaries.

29. Defendants breached their duty when they provided false,
inaccurate, and misleading information to Plaintiff regarding the beneficiary
designation related to the Account.

30. Defendants’ breach of their fiduciary duty, by failing to manage

and administer the Account information to pay benefits in the manner in

‘which Plaintiffs were both represented to be entitled to, has injured

Plaintiff. |

31. Plaintiff has incurred damage as a result of Defendants’ breach

of fiduciary duty in amounts to be proven at frial.
COUNT Il
Constructive Fraud

32. Plaintiffs re-allege the allegations of Paragraphs 1 through 31
above as if fully incorporated herein.

33. Defendants committed constructive fraud as defined by Mont.
Code Ann. § 28-2-406 (2013) by misleading the Plaintiffs in their
representation of the beneficiary designation on the Account.

34, As a result of Defendants’ actions, Defendants gained an
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advantage to the detriment of the Plaintiffs by misleading Plaintiffs to their
prejudice.

35. As a direct and proximate result of Defendants’ constructive
fraud, Plaintiffs have suffered damages in amounts to be proven at trial.

COUNT Il |
Negligent Misrepresentation

36. Plaintiffs re-allege the allegations of Paragraphs 1 through 35
above as if fully incorporated herein.

37. Defendants supplied false information to the Plaintiffs as to the
beneficiary désignation on the Account.

38. Defendants, as administrators and trustee of the Account,
made the conflicting representations without any reasonable grounds for
believing such répresentations to be true.

- 39. Defendants’ misrepresentations were made to induce Plaintiffs'
reliance.

40. Plaintiffs were unaware that Defendants’ répresentations were
false.

41. Plaintiffs acted in reliance on the truth of Defendants’
representations as to whom would be entitled to the Account funds upon
Don's death.

42. Plaintiffs were justified in relying upon Defendants'’
representations because Defendant MPERA is an agehcy of state
government, Defendant MPERB is an administrative board of a state
government agency authorized to act as the fiduciary of the Deferred
Compensation Plan participants and beneficiaries in Montana, and
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Defendant Great West was delegated duties by MPERB and expected to
act as a fiduciary in accordance with those duties.

43. Defendants’ misrepresentations caused Plaintiffs to suffer
damages, and Defendants are liable to Plaintiffs for all damages caused
thereby and in amounts to be proven at trial.

WHEREFORE, Plaintiffs respectfully pray for relief as follows:

1. For general and compensatory damages suffered by Maureen
individually and as Personal Representative of the Estate, as a result of
Defendants’ breach of fiduciary duty, constructive fraud and/or negligent
misrepresentation, in amounts to be proven at trial; |

2. For an award of interest due on all amounts due and owing;

3.  For attorney’s fees and costs of suit; and

4.  For such other and further relief that this Court deems just and
proper. . |
 DATED this 2.4 ‘Gay of January, 2014,

| MILODRAGOVICH, DALE

& STEINBRENNER, P.C.
Attorneys for Plaintiffs

By: ﬂ,ﬂ/v?// Z—\

erry J/Schneider
I D;(

I
Il
1
I
I
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DEMAND FOR JURY TRIAL
COME NOW Plaintiffs and demand a jury trial on all issues of fact in
the above case. |
DATED this <% day of January, 2014.
MILODRAGOVICH, DALE

& STEINBRENNER, P.C.
Attorneys for Plaintiffs

o

By:
yZ/P'érry J. Sehreider ~N
13361/2 (ljs)

L:worldox\DOCS\CLIENTFLA1 3361002/CMP\00471856. WPD
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